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Subject Description

The course concerns an examination of the rules governing the presentation and use of

evidence in hearings, both civil and criminal.

The jurisdictions of NSW and Commonwealth (and others) have each adopted the "Uniform
Evidence Law", being an Act that is largely the same, but enacted independently in each
jurisdiction. This course focuses on the Evidence Act 1995 (NSW), and the case law relating
to it.

Subject Objectives

At completion of this subject, a student-at-law should be able to:

o Examine and apply the rules governing the presentation and use of evidence in
hearings, both civil and criminal.
e Demonstrate an understanding of the Evidence Act 1995 (NSW) and the broader
framework of the “Uniform Evidence Law” in which it sits.
o Consider:
o The manner and form in which evidence can be presented to the court.
o The key rules of admissibility and the matters which are susceptible of proof.
o The tests to be applied in determining whether sufficient evidence has been
introduced.
o Critically analyse the ongoing debates which impact this area of the law.
e Demonstrate skills in answering problems, case notes, and essay questions.
e Think critically and form and express their own views on the subject matter of the

course.

Prescribed Books and Materials

As updated by the LPAB Examinations Committee from time to time.
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11 Evidence — Examinable Curriculum

Prescribed Topics

Topic 1: Introduction to evidence law

e The trial process

e Background to the Evidence Act 1995 (NSW)

e Structure and applicability of the Evidence Act 1995 (NSW)

o Relationship between the Evidence Acts, the common law and other statues

e Taking Objections and related topics such as the voir dire, advanced rulings and

leave

Topic 2: Proof
e Burden of Proof

e Standard of proof

e Prima Facie Case

Topic 3: Testimonial Evidence

e Who can call a withess?

e Competence and compellability
e Sworn and unsworn witnesses
¢ Examination of witnesses

o Cross Examination

e Re-examination

e Re-opening and "case splitting"

e Adducing evidence from sexual assault complainants and "Vulnerable Witnesses"

Topic 4: Admission of documents and real evidence

Topic 5: Relevance

Topic 6: Discretionary Exclusions and Limits on Use

e Probative Value

o “Unfair prejudice”

e Prosecution evidence in criminal proceedings
e General power to limit use

o lllegally and improperly obtained evidence
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Topic 7: Hearsay

The rule against hearsay
Evidence adduced for a non-hearsay purpose
First hand hearsay exceptions and other exceptions, including for vulnerable

witnesses

Topic 8: Opinion evidence

Lay opinion

Expert opinion

Topic 9: Character Evidence

Topic 10: Admissions

Types of admissions and admissibility

Admissions influenced by violence, oppression or threats
Unreliable admissions

Improperly obtained admissions

Unfairness

Silence in response to police questioning

Inferred admissions and lies constituting admissions (not assessable)

Topic 11: Credibility

The credibility rule: definition and exclusion

Attacking a witness’ credibility in cross-examination
Rebutting denials

Supporting/Re-establishing credibility (of one’s own witness)
Expert evidence

The limits of the rule

Topic 12: Tendency and Coincidence Evidence

Statutory framework
Significant probative value
Competing inferences and joint concoction

Civil cases

Topic 13: Identification evidence

Visual identification evidence
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¢ Photographic and picture identification evidence

Topic 14: Privileges

e Client legal privilege

e Professional confidential relationships
e Sexual assault communications

e Religious confessions

e Self-incrimination

e Public interest immunity

e Settlement negotiations

o Application of privileges to pre-trial processes

Topic 15: Proof

¢ Judicial notice

e Judgments and convictions
¢ Inferences from absence of evidence

e Warnings and directions

This subject covers the following topics in the Priestley 11 academic area of Evidence,
as prescribed in Schedule 1, Part 2 of the Legal Profession Uniform Admission Rules
2015, as follows:

(a) Introduction:
(i) the relevant sources of the law of evidence and procedure
(i) fair trials, proof and adversarialism, including principles underpinning
accusatorial justice
(iii) evidentiary issues to be addressed before trial—disclosure, notices and requests
(b) Forms of evidence:
(i) witnesses—competence and compellability:
(A) the examination of witnesses, including vulnerable witnesses
(B) the accused as a witness, including the privilege against self-incrimination"
(i) documentary evidence, including proof of contents
(iii) real evidence
(c) Evidentiary principles and rules, and exceptions to the rules:
(i) Relevance

(ii) original evidence including res gestae
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(iii) hearsay evidence

(iv) opinion evidence

(v) admissions and confessions

(vi) tendency and coincidence evidence

(vii) credibility evidence

(viii) character evidence
(d) The bases for privilege including legal professional and client privilege
(e) Judicial warnings, comment and directions

(f) Mandatory and discretionary exclusions and the limitations on evidence.
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