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Subject Description

Equity, which includes the law of trusts, considers the historical origins and development of
the equitable jurisdiction, equitable doctrines, and the nature and creation of trusts. Specific
topics to be covered are: the history of equity; the nature of equity; the relationship between
law and equity; the nature of equitable estates and interests; the law of assignment;
confidential information, fiduciary obligations, the law of trusts; the remedies of declarations,
specific performance, injunctions, freezing and search orders; account of profits, receivers
and delivery up; and the equitable defences of illegality, unclean hands, hardship, laches,
acquiescence, the application of statute of limitations legislation, equitable set-off, and

waiver.

The emphasis in the course will be on developing an understanding of the principles of equity
and their practical application. In this respect, cases will be discussed and studied, primarily
as examples of the application of principle and as a means of understanding particular
principles, rather than, as an end in themselves. Students are expected to identify and grasp
the equitable issues arising in a given set of facts and, also, how a court exercising an
equitable jurisdiction would deal with those issues in applying the principles discussed in the

course to grant or refuse relief.

Subject Objectives

At completion of this subject, a student-at-law should be able to:

o Describe the key principles of equity and trusts law.

o Select equitable principles applicable to a given set of facts.

e Apply key principles of equity and trusts to factual scenarios.

o Draw conclusions regarding the likely outcome of applying equitable principles to
problems.

e Compare and contrast the common law and equity in Australia.

o Reflect on the application of equitable principles to real world situations.
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Prescribed Books and Materials

As updated by the LPAB Examinations Committee from time to time.

Prescribed Topics

Topic 1: History of Equity

e This topic details the necessary historical background that explains the emergence of

equitable principles and their place in our legal system.

Topic 2: Nature of Equity

e This topic explains the notion of unconscientious conduct as underpinning equity’s
doctrines and principles.

e It details the maxims of equity that illustrate the scope of unconscientious conduct.

Topic 3: Relationship between Law and Equity

e This topic details the effect of the judicature system which abolished the former
separate courts of common law and equity and replaced them with a single court that
exercised jurisdiction in relation to both the common law and equity.

o It also explores the relationship between the common law and equity and whether
further development of one of these systems of law can or should be influenced by
the other.

Topic 4: Nature of equitable interests

e This topic explores the nature of equitable interests in terms of the attributes that
distinguish them from other equitable ‘rights’ - especially the mere equity.
e There is a particular focus on the nature of the interest of a beneficiary in an

unadministered deceased estate.

Topic 5: Law of assignment

e This topic is primarily concerned with the requirements for the assignment (i.e.
transfer) of property pursuant to equitable principles.

e The rules of assignment in equity may arise because:
o the property has not been assigned at law; or
o itis equitable property; or

o the assignment of the property is only enforced in equity.
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To determine if an assignment of legal property has not been assigned at law,
requires knowledge of the requirements for a valid assignment of that property at law.
Therefore, some attention will be given to the requirements for the assignment of
legal interests in property at law, especially in the case of debts and other choses in
action.

Topic 6: Dispositions of equitable interests and requirement of writing

This topic deals with dispositions, other than by way of assignment, of equitable
interests, especially of personal property.
It also discusses the extent to which such dispositions are subject to the statutory

requirement of writing set out in the Conveyancing Act 1919 (NSW).

Topic 7: Property with a limited capability of being assigned

This topic details instances of the types of property that cannot be the subject of a

valid assignment or other disposition.

Topic 8: Confidential information

This topic is concerned with circumstances in which equity recognises an obligation of
confidence with respect to information.

It also discusses when the disclosure of information is permitted even though the
recipient would otherwise be bound by an obligation of confidence.

The doctrine of confidential information can extend to personal information as well as

commercial information (e.g. trade secrets).

Topic 9: Fiduciary obligations

This topic is concerned with relationships of confidence and the obligations owed by
the person in whom confidence is reposed (the fiduciary).

Certain defined relationships, such as between a trustee and beneficiary are, by
definition, fiduciary relationships.

In other circumstances, a fiduciary relationship may be established on the facts of a
particular relationship.

The essential obligation of a fiduciary is to not to act in a manner in which his or her
interest conflicts with his or her duty to the person to whom fiduciary obligations are
owed (beneficiary), unless the beneficiary has given an informed consent to such an
act.
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Topic 10: Equitable estoppel

e This topic deals with equitable estoppel. It is a principle that denies a defendant the
right to go back on his or her promise or representation if it would be, in all of the
circumstances, unconscientious to do so.

o Equitable estoppel has two species, namely:

o promissory estoppel; and

o proprietary estoppel.

Topic 11: Introduction to trusts

e This topic briefly introduces the law of trusts and contrasts the trust with other legal
institutions such as:
o fiduciary obligations;
o agency;
o charges;
o conditional dispositions;
o debt; and

o equitable obligations.

Topic 12: Creation of express private trusts

e This topic deals with the essential requirements for an express trust, namely:
o the certainties of intention;
o subject matter; and
o objects.

e |t also deals with the formalities that need to be met for the creation of such trusts.

Topic 13 Variation and termination of trusts
e This topics deals with issues concerning:
o the variation of trusts,
o illegality of trusts,
o public policy and trusts, and

o the operation of the rule against perpetuities.

Topic 14: Charitable trusts

e This topic deals with charitable trusts — a form of express trust, and covers issues
such as:
o the definition of charity,

o the requirements that a charitable purpose be for the benefit of the public, and
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o the circumstances in which a court may, by ordering a cy-pres scheme, direct
that funds originally designated for some charitable purpose, be applied to

another, but similar, charitable purpose.

Topic 15: Resulting trusts

e This topic deals with trusts that arise pursuant to an implication, which are said to
reflect the intention of the creator of the trust. Such trusts fall into one of two
categories:

o the so-called ‘automatic resulting trust’ and
o the ‘presumed resulting trust’.

e The presumption of resulting trust in the latter variety (‘presumed resulting trust’) may
be rebutted by:

o evidence of a contrary intention; or

o pursuant to the presumption of advancement.

Topic 16: Constructive trusts

e This topic deals with constructive trusts that, unlike express and resulting trusts, do
not arise as the result of the intention of their creators.

e Often, constructive trusts are remedial in nature. For example, a constructive trust
may be ordered against a fiduciary who, in breach of fiduciary obligations, acquires
property at the expense of his or her client or beneficiary.

¢ In other situations, constructive trusts are institutional in nature, such as the trust that
arises pursuant to a mutual wills agreement.

Topic 17: Trustees

e This topic deals with the rights, powers, and duties of trustees.

Topic 18: Benéeficiaries

e This topic deals with the nature of beneficial interests and the rights of beneficiaries
against a trustee.

Topic 19: Tracing

e This topic deals with rights of a beneficiary where there has been a misappropriation
of trust property by a trustee.

e The beneficiary can pursue (trace) trust property that has been placed into the hands

of the trustee, or, in some instances, a third party.
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Topic 20: Declarations

This topic deals with the principles governing the granting of a declaratory order,
which is a non-coercive remedy that states the rights of parties in relation to a dispute
between them.

Such orders are generally confined to civil disputes, but, in special circumstances,

may be ordered in relation to criminal proceedings.

Topic 21: Specific performance

The topic deals with specific performance, the principal equitable remedy for the
enforcement of contracts.

It requires a defendant to carry out his or her contractual obligation.

Such orders are not, like damages at common law, available as of right, upon proof of
a breach.

Specific performance can be refused on jurisdictional or discretionary grounds.

Topic 22: Injunctions

This topic deals with the equitable remedy of an injunction, which is widely
understood to mean an order restraining a defendant from doing some act.
However, injunctions can also require the defendant to perform some act.
Furthermore, an interlocutory injunction can be ordered before the merits of the
dispute between the parties have been determined by a court. Such injunctions are
designed to preserve the status quo pending final determination of the dispute

between the parties.

Topic 23: Freezing and search orders

This topic deals with orders that can be made by a court prior to a hearing of a
dispute between parties.

The freezing order freezes a defendant’s assets until such time as the dispute been
the parties has been determined.

A search order is one that prevents a defendant destroying evidence that is relevant
to the plaintiff's case.

Both of these orders are made so as to prevent the abuse or frustration of judicial

proceedings.

Topic 24: Equitable compensation and damages

This topic deal with monetary compensation orders within equity’s jurisdiction.
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o The first is equitable compensation in equity’s exclusive jurisdiction to compensate for
breaches of equitable obligations.

¢ The second monetary compensation order is based in statute is equitable damages
which may be ordered in addition to or in lieu of an order for specific performance or

an injunction.

Topic 25: Other equitable remedies

e There are a number of other remedies available in equity. They include:
o Account of profits;
o Receivers;

o Delivery Up.

Topic 26: Equitable defences

e There are a number of defences available in equity. They include:
o lllegality;
o Unclean hands;
o Laches;
o Acquiescence;
o Statute of limitations;
o Equitable set-off; and

o Waiver.

This subject covers the following topics in the Priestley 11 academic area of Equity, as
prescribed in Schedule 1, Part 2 of the Legal Profession Uniform Admission Rules
2015, as follows:
(1) The following topics:
a) The nature of equity
b) Equitable rights, titles and interests

¢) Equitable assignments

(

(

(

(d) Estoppel in equity
(e) Fiduciary obligations

(f) Unconscionable transactions
(

g) Equitable remedies

(2) Trusts - with particular reference to various types of trusts and the manner and form
of their creation and variation, the duties, rights and powers of trustees, the
consequences of breach of trust and the remedies available to, and respective rights

of, beneficiaries.
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