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Subject Description

Real Property is concerned with the law relating to interests in land. Such interests are
binding not only between those who have entered into a contractual relationship; they can
also be binding between others. Examples include the mortgagor/mortgagee and
landlord/tenant relationships and also the operation of easements and restrictive covenants

between persons who own neighbouring blocks of land.

A major part of the course is devoted to priorities between competing interests in land. It is
possible for a number of persons to have such competing interests. Common law rules and
equitable principles are considered. The operation of statutes such as the Real Property

Act is seen to be fundamental.

Subject Objectives

At the completion of this subject, a student-at-law should be able to:

o Describe the law relating to interests in property, with particular focus on interests in
land.

o Explain the operation of legislation such as the Real Property Act 1900 (NSW) and
the Conveyancing Act 1919 (NSW).

e Understand land law key concepts such as infeasibility of title and its exceptions

e Understand how common law rules, equitable principles and legislation interact,
particularly in the context of priorities between competing interests in land.

e Understand how interests in land can bind outside a contractual relationship, such as
the operation of easements and restrictive covenants between neighbouring
landowners.

» Demonstrate problem-solving skills by applying the law to specific factual situations.

Prescribed Books and Materials

As updated by the LPAB Examinations Committee from time to time.
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05 Real Property — Examinable Curriculum

Prescribed Topics

Topic 1: Defining Property

Topic 2: Fixtures; Trespass to Land

e Airspace
e Below ground level: mineral rights

e Atground level

Topic 3: Tenures, Estates and Native Title

Topic 4: Old System Title
o Nature of Old System Title

o Legal interests

o Equitable interests
e Priorities
o Successive legal interests: Nemo dat quod non habet
o Successive equitable interests: Qui prior est tempore potior est jure
o Prior legal interest, subsequent equitable interest
o Prior equitable interest, subsequent legal interest
o “Mere equities:
¢ Notice
o Actual notice
o Constructive notice
o Imputed notice
o Conveyancing Act, s 164
e Reqgistration of deeds
o Interests to which Conveyancing Act s 184G applies
o Requirement that instrument be effective
o Requirement of competing instruments
o Valuable consideration
o Bona fides
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Topic 5: Torrens System

Indefeasibility of title

The register

Exceptions to indefeasibility
o Fraud
o Personal equities
o Prior folios
o Omitted easements
o Profits a prendre
o Misdescribed parcels
o Short tenancies
o Overriding statutes

o Registrar-General's power of correction

Topic 6: Caveats and Unregistered Interests

Caveats

o Right to caveat

o Formal requirements

o Removal of caveats

o Effect of lodging caveat

o Caveats by Registrar General

o Caveats lodged without reasonable cause

o Injunctions
Priorities between unregistered interests
Unregistered legal interests

o Unregistered leases

o “Registrable dealing”

o “Successive effect” of Real Property Act s 43A
Extent to which beneficiaries are bound by conduct of trustees
Volunteers
Assurance fund
Primary applications
Qualified title
Limited title

The electronic conveyancing system
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Topic 7: Co-Ownership

o Types of co-ownership

O

O

Joint tenancy

Tenancy in common

e Creation of concurrent interests

o Atlaw

O

In equity

e Conversion of a joint tenancy to a tenancy in common

o Alienation

o Agreement of conduct

e Bringing co-ownership to an end

@)

Partition

¢ Rights of co-owners inter se

@)

@)

Compensation for improvements

Rates

o Accounting for rents and profits

Topic 8: Leases

e Distinction between lease and licence
e Creation of tenancies
e Covenants in leases

e Assignment

Topic 9: Easements

¢ Nature of easements
o Dominant and servient tenements
o Accommodation of dominant tenement
o Unity of ownership and occupation
o Subject matter of grant
e Creation of easements
o Express easements
o Implied easements
o Easements by prescription
o Easements created by the Court Conveyancing Act, s 88K
o Easement created by Statute Conveyancing Act, ss 88A, 88B
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Topic 9: Easements (cont.)

e Extent of user
o Express grant
o Implication
o Prescription

o Extinguishment of easements

Topic 10: Covenants

e Enforceability by and against successors in title
o Passing of burden
o Passing of benefit “touch and concern”

e Statutory requirements

¢ Extinguishment of covenants

Topic 11: Mortgages

e Equity of redemption
o Penalties
o Powers of mortgagee

e Tracking

This subject covers the following topics in the Priestley 11 academic area of Property,
as prescribed in Schedule 1, Part 2 of the Legal Profession Uniform Admission Rules

2015, as follows:

(a) Meaning and purposes of the concept of property

(b) Possession, seisin and title

(c) Nature and type (ie fragmentation) of proprietary interests

(d) Creation and enforceability of proprietary interests

(e) Legal and equitable remedies (Real Property aspects only)

(f) Statutory schemes of registration (Real Property aspects only)
(g) Acquisition and disposal of proprietary interests

(h) Concurrent ownership

(i) Proprietary interests in land owned by another

(i) Mortgages
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