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Subject Description

This course will introduce students to the origins, history and present operation of the
institutions which make up the Australian legal system. It will also introduce students to the
sources of law, and to the Commonwealth and New South Wales

Constitutions. The subjects considered include:

o the distribution of legislative powers between the Commonwealth and the States;

o the executive powers of the Commonwealth and New South Wales governments, and
the sources of those executive powers;

o the system of courts and tribunals operating at Commonwealth and New South Wales
levels;

o the relationship between the various legal institutions;

e Western theories of law (jurisprudence)

o First Peoples (Nations) Law and Indigenous Australians & the Law

o the theory and practice of precedent;

o the rules of statutory interpretation;

o the legal profession; and

e our arbitration and alternative dispute resolution process.

Subject Objectives

At the completion of this subject, a student-at-law should be able to:
o Demonstrate an understanding of the origins, history, concepts and principles that
make up the Australian legal system and its institutions.
o Demonstrate a foundational understanding of the Commonwealth Constitution and a
detailed understanding of the New South Wales Constitution.
e Explain the system of courts and tribunals operating at both Commonwealth and New

South Walles levels.
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o Demonstrate a foundational understanding of Indigenous legal systems before
colonisation and the impact of Anglo-Australian law on Aboriginal and Torres Strait
Islander peoples.

e Find, interpret, analyse, synthesise and apply common law and legislation to solve
problems using the principles of legal reasoning and statutory interpretation.

e Explain the theory and practice of precedent.

o |dentify the main jurisprudential theories of the Western legal tradition.

« Demonstrate foundational legal research, referencing, and citation skills.

Prescribed Topics

Topic 1: Introduction to the law and its sources

¢ Difference between law and policy/law and opinion
e Statute law

e Caselaw

e Rule of law

e What is meant by ‘common law’?

e Classifications of law: public and private law; civil and criminal law

Topic 2: What is meant by “law”?

e Jurisprudence
o Natural law
o Positivism
o Common law

o Legal realism

Topic 3: Statutory interpretation

¢ Interpretation of legislation
o Modern statutory approach
o Historical common law approaches
o Use of extrinsic materials
o Common law
o Statute
o Specific rules/canons of construction Presumptions of interpretation

o Maxims of interpretation
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Topic 4: Doctrine of precedent

e Stare decisis
e Hierarchical structure of courts

e The rules of precedent

Topic 5: Leqgal research

e Overview of legal research
o Overview of research tools available via the Library website

o Discussion of legal research skills and strategies

e Practical research skills
o Introduction to computer-based researching
o Finding cases and legislation

o Finding secondary sources e.g. books, journal articles

Topic 6: Legal referencing

e Legal referencing
¢ Using referencing to communicate effectively
o Citation style

¢ Citation in legal writing

Topic 7: Introduction to legal problem solving

o Overview of problem questions

o Overview of problem-solving IRAC methodology

Topic 8: First Nations law & Indigenous Australians and the law

e First peoples/Nations Law
o First Peoples/Nations sovereignty
e Indigenous Australians and the Law
o (Limited) recognition of Indigenous legal autonomy and Anglo-Australian law
o Indigenous land rights case study, focusing on some of the landmark judgments,
including Mabo
o Political and legislative reactions

o Indigenous Australians and recognition in modern Australia
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Topic 9: English legal and constitutional foundations

Development of the common law and the three principal common law courts of

England

Development of equity and the Court of Chancery
Nineteenth century reforms in England

Implications for New South Wales of English developments

Origins and development of the United Kingdom Parliament

Topic 10: Outline of Australian legal institutions

Overview of legal institutions in New South Wales
o Introduction to concept of separation of powers
o Parliament
o Upper House, Lower House and Crown
o Extent of legislative power
o Executive government
o Entities comprising the executive
o Courts

o State and Federal hierarchies

Australia’s legal heritage and implications of federation
o Derivation of the Australian legal system
o Legal consequences of federation

o Division of powers

The nature and sources of constitutional law
o What is a constitution?

o Nature of the Australian and New South Wales constitutions

o Comparison with other written and unwritten constitutions e.g. United Kingdom,

United States

Topic 11: NSW and Commonwealth legal and constitutional history

Reception of English law
Establishment and structure of Courts
Effect of Federation

Evolving colonial/imperial Relationship

Present status of terra nullius
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Topic 12: New South Wales Constitution and comparison to Commonwealth Constitution

¢ New South Wales Parliament:

O

O

O

O

O

O

Description

Structure

Legislative Council

Legislative Assembly

Relationship between Legislative Council and Legislative Assembly

Legislative powers

e Executive power of New South Wales Government

e Judicial power in New South Wales

e [ntroduction to Commonwealth Constitution

e Comparison between Commonwealth and New South Wales Constitutions

Topic 13: Commonwealth and New South Wales courts and tribunals

e The court system

O

O

O

o

Judicial power and the doctrine of separation of powers
Commonwealth courts
New South Wales courts

Commonwealth and New South Wales tribunals

Topic 14: The legal profession and legal ethics

e Overview of the Australian legal profession

¢ Introduction to legal ethics

This subject covers the following topic in the Priestley 11 academic area of Federal

and State Constitutional Law, as prescribed in Schedule 1 of the Legal Profession

Uniform Admission Rules 2015:

(a) State constitutions and constitutional systems
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