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Operative provisions 

1. Definitions and interpretation 

1.1 Definitions 

In this deed: 

Access Period means the period of any licence granted pursuant to clause 30. 

Affordable Housing means affordable housing as defined by the State Environmental 
Planning Policy (Housing) 2021 and in the EP&A Act read together (each as amended from 
time to time). 

Agreed Development Consent means a Development Consent which does not give rise to 
any Unacceptable Conditions or which is otherwise agreed by the parties to be an Agreed 
Development Consent for the purpose of this deed. 

Application means an application for any Approval other than the Agreed Development 
Consent (and includes an application by or on behalf of the Developer to modify the Agreed 
Development Consent). 

Approvals means any approvals, consents, grants, certificates, Modifications, Construction 
Certificates, Compliance Certificates, Occupation Certificates, Complying Development 
Certificates, permits, licences, conditions or requirements and any variations of them which 
may be required by Law for the commencement and carrying out of the Works, the strata 
subdivision of property or which may be imposed on the Development by any Authority and 
includes the Agreed Development Consent. 

Approved Purposes means: 

(a) in respect of the Initial Investigations and Early Works Licence: the Initial 
Investigations and Works Purpose and the performance of the Early Works in 
accordance with this deed; or 

(b) in respect of the Construction Works Licence: the performance of the Works in 
accordance with this deed. 

Associate means officers, employees, consultants, contractors, advisers and agents. 

Authority means, in respect of a particular context or circumstance, each Federal, State or 
Local Government, semi-Government, quasi-Government or other body or authority, statutory 
or otherwise, including any court or tribunal, having jurisdiction and responsibility in respect of 
that context or circumstance. 

Builder means a builder under a Building Contract and having a licence under the Home 
Building Act 1989 (NSW) to carry out the Works under the relevant Building Contract. 

Building Contract means a head contract between the Developer and a Builder in connection 
with the design and construction (or construction only) of all or substantially all of the Works 
and complying with the Home Building Act 1989 (NSW). 

Building Contract Notice means a notice issued by the Developer to the Landowner which is 
in compliance with clause 12.2(b). 

Building Contract Price means the lump sum price in respect of the Works set out in the 
Building Contract Notice given by the Developer to the Landowner. 
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Builder’s Side Deed means the deed to be entered into in respect of the Works by the 
Developer, the Landowner and the relevant Builder generally in the form of Attachment 12 and 
otherwise in a form acceptable to the Landowner, the Developer and the Builder (acting 
reasonably). 

Business Day means a day that is not a Saturday, Sunday or public holiday and on which 
banks are open for business generally in Sydney. 

Certificate of Practical Completion means a certificate issued by the Independent Certifier, 
pursuant to which certificate the Independent Certifier: 

(a) certifies to the Landowner and the Developer that Practical Completion has been 
achieved in respect of the Works; and 

(b) lists any minor defects and omissions in the Works which are identified during the 
inspection referred to in clause 25.2 but which do not prevent the Works from 
achieving Practical Completion. 

Certified Estimates means the Certified Estimated Remediation Costs and the Certified 
Estimated Site Condition Costs. 

Certified Estimated Remediation Costs means the estimated Costs to remediate or 
otherwise lawfully address the Contamination of the Property as identified as existing or 
reasonably likely to exist at the Property a result of the Site Investigations – Contamination 
(such Costs and Contamination as certified by an Expert in accordance with the requirements 
of the Developer Preliminary Period Conditions). 

Certified Estimated Site Condition Costs means the estimated Costs to rectify or otherwise 
overcome any Unexpected Adverse Impacts affecting the Property as identified as existing or 
reasonably likely to exist at the Property by the Site Investigations – Other (such Costs and 
Unexpected Adverse Impacts as certified by an Expert in accordance with the requirements of 
the Developer Preliminary Period Conditions). 

CHP Act means the Community Housing Providers (Adoption of National Law) Act 2012 
(NSW) and includes the Community Housing Providers National Law as adopted by that Act. 

CHP Law means: 

(a) the CHP Act and any related regulations; and 

(b) any other law or regulations: 

(i) declared to be community housing legislation by the law of New South 
Wales; or 

(ii) to which a Housing Provider who is a community housing provider or the 
assets or operations of a Housing Provider who is a community housing 
provider become subject. 

CHP Management Agreement means the Landowner’s form of agreement for lease and 
lease which are entered into by the Landowner and the Developer on the date of this deed. 

Claim includes any right, debt, cause of action, action, liability or obligation (whether actual, 
contingent or prospective), claim, entitlement, damages, proceeding, remedy, suit, demand, 
Costs or Loss of any nature howsoever arising and whether present or future, fixed or 
unascertained, actual or contingent and whether at Law (including in tort, for negligence or 
otherwise), in equity, under statute or contract or otherwise. 

Compliance Certificate has the meaning given in section 6.4(e) of the EP&A Act. 
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Complying Development Certificate means a complying development certificate referred to 
in section 4.27 of the EP&A Act. 

Concept Design Documents means the list of preliminary design documents for the Works 
provided by the Landowner to the Developer comprising Attachment 4, as varied in 
accordance with this deed. 

Consent Authority means, in relation to an Application or an application for Development 
Consent, the Authority having the function to determine that Application or application. 

Construction Certificate means a certificate referred to in section 6.4(a) of the EP&A Act. 

Construction Works Licence means the licence for the Works on the terms and conditions 
set out in Attachment 11. 

Contamination means that land or water is affected by: 

(a) a substance, gas, liquid, chemical, mineral or other physical or biological matter that 
is at a concentration which is above the concentration normally present in that land 
or water in the vicinity and presents a risk of harm to human health or the 
environment; or 

(b) a material or compound controlled, prohibited or regulated from time to time by any 
Environmental Law, including asbestos. 

Contract means the contract for the sale of the Developer Social Housing Dwellings and the 
Developer’s Proportion of the Public Areas and Shared Facilities to be transferred to the 
Developer, to be entered into between the Landowner (as vendor) and the Developer (as 
purchaser) pursuant to clause 27 of this deed. 

Contract Close Financial Model means the Financial Model as at the date of this deed. 

Control in relation to a corporation includes the direct or indirect power to directly or indirectly: 

(a) direct the management or policies of the corporation; or 

(b) control the membership of the board of directors, 

whether or not the power has statutory, legal or equitable force or is based on statutory, legal 
or equitable rights and whether or not it arises by means of trusts, agreements, arrangements, 
understandings, practices, the ownership of any interest in shares or stock of the corporation 
or otherwise. 

Corporations Act means Corporations Act 2001 (Cth). 

Cost includes a cost, charge, expense, liability, outgoing, fee, levy or impost and includes 
expenses incurred in connection with external advisers and consultants. 

Date for HA Conditions Satisfaction means the date by which the last of the following is 
required to be satisfied under the HAFFF Project Agreement: 

(a) any of the Conditions Precedent (as defined in the HAFFF Project Agreement) 
which are required to be satisfied by the Date for Satisfaction (as defined in the 
HAFFF Project Agreement); 

(b) the novation of the HAFFF Project Agreement in accordance with clause 1.2 of Part 
A – Amendments to Common Terms; 

(c) the condition in clause 2.1(b)(v) of the Common Terms which is to be satisfied in 
accordance with clause 1.2(d)(i) of Part A – Amendments to Common Terms; and 
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(d) the condition in clause 2.1(b)(viii) of the Common Terms which is to be satisfied in 
accordance with clause 1.2(d)(ii) of Part A – Amendments to Common Terms. 

Date of Practical Completion means the date certified as the date on which Practical 
Completion occurred in the Certificate of Practical Completion. 

Date of Substantial Commencement means the date on which the Developer achieves 
Substantial Commencement of the Works, as certified by the Independent Certifier in 
accordance with clause 16.2. 

DBP Act means the Design and Building Practitioners Act 2020 (NSW). 

DBP Regulation means the Design and Building Practitioners Regulation 2021 (NSW). 

Default Rate means, for each daily balance, the rate that is 3% per annum above the 90 day 
Bank Bill Swap Reference Rate last published on or before that day in The Australian Financial 
Review (or if no such rate has been published, another rate set by the Landowner in good 
faith). 

Defects means any design errors, construction faults, omissions, shrinkages, expansions or 
other construction or design defects in the Social Housing Works or the Shared Services 
Works. 

Defects Period means the period commencing on the Date of Practical Completion and 
ending on the later of the periods contemplated by section 209(3) of the Strata Schemes 
Management Act 2015 (NSW), even if that legislation does not apply to the Social Housing 
Works or the Shared Services Works. 

Demolition Works means, in respect of the Property: 

(a) clearing of debris; 

(b) digging out and removal of footings, floor slabs, footpaths and driveways; 

(c) disturbing and scraping of topsoil in the footprint of the demolished and removed 
structures in layers of 100mm until such time as no further Contamination or 
asbestos containing material is identified; 

(d) remove any Contamination in any of the above ground structure being demolished 
or removed in a proper and workmanlike manner and in accordance with any 
applicable Environmental Law; 

(e) removal of stormwater pipes and pits; 

(f) removal of service sewer pipes; 

(g) removal of water pipes within the boundary of the Property; 

(h) disconnection of electricity supply; 

(i) removal of electricity supply cables and gas pipes; 

(j) disconnection of telephone services; 

(k) removal of telephone cables (Optus, Foxtel dish/cable. Etc); 

(l) capping off sewer, water, gas and stormwater connection (at the boundary of the 
Property); 

Project Delivery Deed Page 8 



 

      

    
  

   
 

  

     

  
  

  
 

  

   
  

  

  
   

  
  

  
    

     

  
   

   
  

     
  

  
  

   

  

     

  

    
      

    

   

  
 

    

    

(m) installation of site fencing and hoardings, temporary amenities, erosion and 
sedimentation control measures; 

(n) removal of topsoil and vegetation (other than trees) including disposal of any 
Contamination therein in a proper and workmanlike manner and in accordance with 
any applicable Environmental Law; 

(o) installation of tree protection measures to all trees designated to be retained; and 

(p) suitable protection of existing services infrastructure including stormwater and 
sewer mains. 

Design Documentation means all design documents, drawings, evaluations, sections, 
specifications and information required for the Development to reach completion and includes 
the Final Design Documentation. 

Design Documentation Review Stages means Design Documentation Review Stage 1 and 
Design Documentation Review Stage 2 being the times when the Design Documentation is 
required to be submitted to the Landowner for consent under clause 7.2. 

Design Documentation Review Stage 1 means the stage in the development of the Design 
Documentation when the design is 70% complete such that the Design Documentation is 
sufficiently detailed to provide to potential builders as part of the tendering process to identify 
and appoint the Builder. 

Design Documentation Review Stage 2 means the stage in the development of the Design 
Documentation when the design is 100% complete such that the Design Documentation is 
sufficiently detailed for the Developer to obtain a Construction Certificate for the Works. 

Developer Preliminary Period Conditions means each of the Preliminary Period Conditions 
which Part 1 of Attachment 1 identifies are to be satisfied by the Developer.  

Developer’s Proportion means a share as tenants in common which represents the 
proportion which the area of the Developer Social Housing Dwellings in the Development 
bears to the aggregate area of the Developer Social Housing Dwellings and Landowner Social 
Housing Dwellings in the Development. 

Developer Rejection Right means the right of the Developer (acting reasonably) to reject a 
Landowner Variation under clause 11.2 if it would have one or more of the following effects: 

(a) it would have a material detrimental effect on: 

(i) the structural integrity of any Works; or 

(ii) the operation or the cost of the services; or 

(b) it would result in non-compliance with this deed. 

Developer Social Housing Dwellings means that part of the Property identified as the 
‘Developer Social Housing Dwellings’ in the Draft Plans of Subdivision, being that part of the 
Social Housing Dwellings to be transferred to the Developer in accordance with clause 27. 

Developer Variation means: 

(a) in respect of the Works other than the Social Housing Works or the Shared 
Services Works, a Variation to those Works that: 

(i) affects the exterior or lobby areas of a building; and 

(ii) requires a change to the Final Design Documentation; or 
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(b) in respect of the Social Housing Works or Shared Services Works, any Variation to 
those Social Housing Works or Shared Services Works. 

Development means: 

(a) the obtaining of all necessary or desirable Approvals for the Works and the 
Subdivision Documents (other than the Agreed Development Consent); 

(b) the Early Works; 

(c) the planning, design, development, construction and commissioning of the Works; 
and 

(d) the dedication of any parts of the Property. 

Development Consent means development consent under the EP&A Act from the Consent 
Authority for the development and use of the Property generally in accordance with the 
Concept Design Documents. 

Development Costs means costs incurred by the Developer as follows: 

(a) upfront costs in respect of the Project, advisory, equity and other fees and ongoing 
costs in respect of the Project (in each case as specified in the Financial Model); 

(b) the cost of obtaining all necessary or desirable Approvals for the Works and the 
Subdivision Documents; 

(c) all costs incurred in relation to the removal of Contamination from the Property and 
the Environmental remediation of the Property; 

(d) any amounts payable by the Developer to a Builder under a Building Contract in 
accordance with the Building Contract; and 

(e) any other costs which the Landowner and the Developer agree are Development 
Costs for the purpose of this deed. 

Development Costs Apportionment Statement means a statement prepared by the 
Developer in accordance with clause 24.2, outlining on a reasonable basis: 

(a) the portion of the Development Costs (plus GST) which relate to the development 
of the Developer Social Housing Dwellings and the Developer’s Proportion of the 
Public Areas and Shared Facilities; and 

(b) the portion of the Development Costs (plus GST) which relate to the development 
of the Landowner Social Housing Dwellings and the Landowner’s Proportion of the 
Public Areas and Shared Facilities. 

Disclosure Materials means: 

(a) all the information or documentation made available to the Developer or its 
Associates by or on behalf of the Landowner, or otherwise obtained by or on behalf 
of the Developer prior to the making of this deed, including without limit, the 
applications for Development Consent prepared by the Landowner; 

(b) all documents attached to this deed (including without limit the Concept Design 
Documents); and 

(c) all information that is available on the public record, including all information which 
would have been disclosed or revealed at the date of this deed or at a time 
immediately before entering into this deed by searches of any public register. 
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Draft Plans of Subdivision means the draft plans of subdivision contained in Attachment 13. 

Early Works means: 

(a) all works necessary to secure and protect the Property and maintain security of that 
part of the Property the subject of the Early Works Licence and the perimeter of the 
Property; 

(b) all works necessary to prepare an Application, including: 

(i) surveying the Property; 

(ii) erecting signs on the Property required to obtain an Approval; 

(iii) conducting engineering, environmental and geotechnical investigations 
on the Property including drilling holes as required; and 

(iv) the erection of site sheds and lay down areas) on the Property; 

(c) the Demolition Works; and 

(d) any other preparatory works required to achieve Site Establishment, 

but excluding the construction of improvements on the Property (other than as contemplated 
by paragraph (b) of this definition or as otherwise approved by the Landowner). 

Eligible Entity has the meaning given to it under the HAFFF Project Agreement. 

Encumbrance means an interest or power: 

(a) reserved in or over an interest in any asset including, but not limited to, any 
retention of title; or 

(b) created or otherwise arising in or over any interest in any asset under a bill of sale, 
mortgage, charge, lien, pledge, trust or power, 

by way of security for the payment of a debt, any other monetary obligation or the performance 
of any other obligation, and includes, but is not limited to, any agreement to grant or create any 
of the above and any “security interest” as defined in sections 12(1) or (2) of the PPSA. 

Environment includes all aspects of the surroundings of human beings. 

Environmental Law means: 

(a) all Laws relating to land or water use, town planning, the environment, noise, 
development, construction or structures, coastal protection, water catchment, soil 
conservation, nature conservation, heritage conservation, human health, 
Contamination, radiation, pollution, waste disposal or land management; 

(b) all conditions of all consents, approvals, authorisations, licences and permits issued 
under any Law in clause (a); and 

(c) regulations or any order, guideline, gazettal, notice, direction or requirement of any 
government, statutory or other body or Authority in relation to these matters. 

EP&A Act means the Environmental Planning and Assessment Act 1979 (NSW), as amended 
from time to time. 

An Event of Default occurs immediately: 
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(a) upon an Insolvency Event occurring in respect of the Developer or a Parent of the 
Developer; 

(b) if the Developer permits or suffers a change of Control without the prior consent of 
Housing Australia and the Landowner; 

(c) if the Developer or any of the Developer’s Associates commits any act of fraud or 
dishonesty in relation to the Project; 

(d) when clause 28.1(h) provides that an Event of Default has occurred; 

(e) if the Developer ceases to carry on its business or a material part of it, or threatens 
to do either of those things except to reconstruct or amalgamate while solvent on 
terms approved by the Landowner; 

(f) if any of the following occurs: 

(i) all or a material provision of any Transaction Document is terminated or 
is or becomes void, avoided, illegal, invalid, unenforceable or limited in 
its effect; 

(ii) it becomes impossible or unlawful for the Developer to perform any of its 
obligation under a Transaction Document; or 

(iii) the Developer repudiates a Transaction Document or evinces evidence 
and intention to repudiate a Transaction Document or any party has the 
right to terminate or give a notice of termination due to breach or to 
rescind, treat as repudiated or avoid all or a provision of any Transaction 
Document; 

(g) if an Encumbrance created by or purportedly created by a Transaction Document 
does not have or ceases to have the priority it is expressed to have under the 
relevant Transaction Document or becomes ineffective to secure payment of the 
money or compliance with the obligations which it purports to secure; 

(h) if the Developer fails to satisfy one or more of the Minimum Requirements by the 
Sunset Date; or 

(i) if any of the funding agreements with Housing Australia and/or any Financier 
entered into with the Developer in respect of the Project are terminated. 

Excluded Provisions means clauses 14, 16.1, 16.2, 25, 26 and 27. 

Expert means a quantity surveyor with at least 5 years’ relevant commercial and practical 
experience who holds relevant accreditations. 

Existing Lease means the lease of the Property between the Landowner and Mission 
Australia Housing (ACN 003 683 261). 

Final Design Documentation means all material and information required in order to 
commence and complete the Works including: 

(a) external building design (including working drawings) relating to façade, elevations, 
materials, setbacks, heights, roof profiles, massing, ground level frontages, vehicle 
and pedestrian access, public and service vehicle entrances and energy efficiency; 

(b) wind/weather protection; 

(c) landscaping; 
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(d) overshadowing; 

(e) vehicle parking, access, loading and servicing – including without limitation bike 
parking, access for those with limited mobility; 

(f) footpaths and public access, 

and which have been approved by the Landowner under this deed and for which a 
Construction Certificate for the Works has issued. 

Final Preliminary Period Condition means the Preliminary Period Condition(s) for which the 
deadline for satisfaction is the Final Preliminary Period Conditions Deadline. 

Final Preliminary Period Conditions Deadline has the meaning given to it in Item 7. 

Financial Close means the stage of the Project when the following are satisfied: 

(a) the Developer Preliminary Period Condition identified as ‘Finance’ in Part 1 of 
Attachment 1; and 

(b) the conditions to drawdown of the Concessional Loan (as defined in the HAFFF 
Project Agreement) and Grant (as defined in the HAFFF Project Agreement) under 
the HAFFF Project Agreement. 

Financial Model means the Developer’s financial model for the Project in the form agreed by 
the parties at the date of this deed, as updated from time to time in accordance with this deed. 

Financier means the providers of any facilities, financial arrangements or accommodation 
provided from time to time to the Developer for the purposes of carrying out the Project and 
may, where the context permits, include any agent or trustee of such Financiers. 

Financier Tripartite Deed means the deed between the Landowner, Housing Australia, the 
Developer and the Financier in respect of the Project. 

Financier’s Side Deed means a deed generally in the form of Attachment 10 and otherwise in 
a form acceptable to the Landowner, the Developer and any Financier (acting reasonably). 

Funding Documents has the meaning given to it under the HAFFF Project Agreement. 

Force Majeure Event means the occurrence of any of the following events or circumstances: 

(a) flood, earthquake, landslide, fire, tropical cyclone, natural disaster, lightning strike, 
storm, seismic activity, tsunami or mudslide; 

(b) war, invasion, act of foreign enemies, civil war, rebellion, terrorism, sabotage, riot, 
embargo, trade or custom restriction, requisition or compulsory acquisition by an 
authority, revolution, insurrection or military or usurped power, martial law or other 
like hostilities; 

(c) a declared epidemic or pandemic; or 

(d) an Unexpected Adverse Impact, 

provided such event or circumstance: 

(d) occurs at or in the direct vicinity of the Property; 

(e) is beyond the reasonable control of the Developer; 
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(f) is not caused or contributed to by a breach of this deed or the HAFFF Project 
Agreement by, or an act or omission of, the Developer or the Developer’s 
Associates; and 

(g) could not reasonably be expected to have been prevented, avoided or overcome by 
the Developer exercising a standard of care and diligence consistent with that of a 
prudent and competent developer in the circumstances. 

General Contingency Amount means an amount available for: 

(a) early contractor involvement cost overrun (including costs associated with site 
investigations that occur after Demolition Works); 

(b) professional fees that the Developer incurs prior to Financial Close which are 
considered by the Landowner to be required to progress to a Construction 
Certificate and any Modifications; 

(c) development management fees and project management fees that the Developer 
incurs prior to Financial Close which are required to progress to a Construction 
Certificate and any Modifications; 

(d) statutory costs incurred prior to Financial Close, 

provided that those costs are not recovered by the Developer as part of the Reimbursable 
Development Costs. 

GIPA Act means the Government Information (Public Access) Act 2009 (NSW). 

Good Industry Practice means the practices that must be followed when Work is being 
undertaken: 

(a) in a sound and workmanlike manner exercising the degree of care, skill, 
professionalism, prudence, due diligence which would reasonably and ordinarily be 
expected from a skilled and experienced developer, contractor, manager or 
consultant, subcontractor or supplier engaged in the performance of work of a 
nature the same as, or substantially similar to, the work required to design, 
construct and complete the Development; 

(b) with due care and skill in applying nationally accepted urban design and building 
design, engineering, construction and management procedures; 

(c) with due expedition and without unnecessary or unreasonable delays having regard 
to any Force Majeure Event; 

(d) in a manner which allows the Works to be efficiently performed; 

(e) in accordance with all applicable Laws and Australian Standards; and 

(f) using new materials of merchantable quality which are fit for their Intended 
Purpose. 

GST includes the amounts defined as “GST” under the GST law and: 

(a) amounts payable on account of a notional liability under Division 177 of the GST 
Act; and 

(b) “GST equivalents” payments under the Intergovernmental Agreement 
Implementation (GST) Act 2000 (NSW) (or similar payments under corresponding 
legislation of any other State or Territory). 
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GST Act means the A New Tax System (Goods and Services Tax) Act 1999. 

GST Withholding Amount means the amount that the Recipient is required to withhold on 
account of GST and pay to the Commissioner of Taxation as notified by the Supplier in the 
GST Withholding Notice. 

GST Withholding Notice means the notification required under section 14-255 of Schedule 1 
to the Taxation Administration Act 1953 (Cth) to be made on or before the making of the 
supply which states whether or not the Recipient is required to make a payment on account of 
GST to the Commissioner of Taxation and, if so, the amount of the payment. 

GST law has the same meaning as in the GST Act. 

Guidelines means the guidelines as contained in Attachment 9. 

HAFFF means the Housing Australia Future Fund Facility. 

HAFFF Funding Agreement means the funding agreement in respect of the Project entered 
into between Housing Australia and the Landowner. 

HAFFF Project Agreement means the project agreement in respect of the Project entered 
into between Housing Australia and the Landowner. 

Home Building Act means the Home Building Act 1989 (NSW). 

Housing Provider means a person who manages or provides housing services at the 
Specified Dwellings. 

Housing Regulator means any Authority with primary responsibility under CHP Laws for the 
registration and regulation of Housing Providers who are community housing providers in 
respect of their community housing activities. 

Independent Certifier means: 

(a) provided that that person is approved by the Landowner (such approval not to be 
unreasonably withheld), the certifier jointly appointed by the Developer and Housing 
Australia in connection with the HAFFF Project Agreement; or 

(b) such other certifier agreed by the Landowner and the Developer for the purpose of 
this deed. 

Independent Certifier’s Deed means the deed substantially in the form of Attachment 15. 

Initial Investigations and Early Works Licence means the licence relating to the Early 
Works on the terms and conditions contained in Attachment 11. 

Initial Investigations and Works means all works necessary to prepare an Application, 
including: 

(a) surveying the Property; 

(b) erecting signs on the Property required to obtain an Approval; and 

(c) conducting engineering, environmental and geotechnical investigations on the 
Property including drilling holes as required. 

Initial Investigations and Works Purpose means carrying out the Initial Investigations and 
Works. 
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Insolvency Event means the occurrence of any one of the following events in respect of an 
entity: 

(a) it is (or states that it is) an insolvent under administration or insolvent (each as 
defined in the Corporations Act); 

(b) it is in liquidation, in provisional liquidation, under administration or wound up or has 
had a controller (as defined in the Corporations Act) appointed to its property; 

(c) it is subject to any arrangement, assignment, moratorium or composition, protected 
from creditors under any statute, or dissolved (in each case, other than to carry out 
a reconstruction or amalgamation while solvent on terms approved by Housing 
Australia and the Landowner); 

(d) an application or order has been made (and, in the case of an application, it is not 
stayed, withdrawn or dismissed within 21 days), resolution passed, or any other 
action taken, in each case in connection with that person, in respect of any of 
paragraphs (a), (b) or (c) of this definition; 

(e) it is taken (under section 459F(1) of the Corporations Act) to have failed to comply 
with a statutory demand; 

(f) it is the subject of an event described in section 459C(2)(b) or section 585 of the 
Corporations Act (or it makes a statement from which Housing Australia reasonably 
deduces it is so subject); 

(g) it is otherwise unable to pay its debts when they fall due; or 

(h) something having a substantially similar effect to paragraphs (a) to (g) of this 
definition happens in connection with that person under the law of any jurisdiction. 

Intellectual Property means all current and future intellectual property rights (including 
without limitation all copyright, trademark, design, patent and confidentiality rights) created for 
or on behalf of the Developer and the Developer’s right, title and interest in and to all: 

(a) the Design Documentation; 

(b) other materials or information prepared by or on behalf of the Developer as part of 
or in connection with the Development; and 

(c) any enhancements or modifications of the items referred to in (a) and (b). 

Intended Purpose means the purposes that are set out in or are reasonably ascertainable 
from this deed. 

Item means an item in the Reference Schedule to this deed. 

Landowner Capital Advance means the amount referred to in Item 12, as adjusted in 
accordance with clause 15. 

Landowner’s Intellectual Property has the meaning given to it in clause 22.7(a). 

Landowner Preliminary Period Conditions means each of the Preliminary Period Conditions 
which Part 2 of Attachment 1 identifies are to be satisfied by the Landowner. 
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Landowner’s Proportion means a share as tenants in common which represents the 
proportion which the area of the Landowner Social Housing Dwellings in the Development 
bears to the aggregate area of the Social Housing Dwellings in the Development. 

Landowner Rejection Right means the right of the Landowner to reject Applications, 
Approvals, Design Documentation, Modifications and/or Developer Variations if: 

(a) it would have one or more of the following effects: 

(i) it would prevent the Developer from achieving the Minimum 
Requirements; 

(ii) any part of the Social Housing Works or the Landowner’s use of the 
Landowner Social Housing Dwellings being detrimentally affected from 
what is in the Concept Design Documents (or, if already approved by the 
Landowner, the Final Design Documentation); 

(iii) the operation of any services which service the Landowner Social 
Housing Dwellings being detrimentally affected from what appears in the 
Concept Design Documents (or, if already approved by the Landowner, 
the Final Design Documentation); 

(iv) the standard of finishes in, the design or the appearance of the 
Landowner Social Housing Dwellings being detrimentally altered from 
what appears in the Concept Design Documents (or, if already approved 
by the Landowner, the Final Design Documentation); 

(v) the Works would not be in accordance with any relevant Law, relevant 
Australian Standards which have the force of Law and relevant industry 
codes which have the force of Law; 

(vi) a material increase in the cost of the ongoing operation or maintenance 
of the Landowner Social Housing Dwellings to that contemplated in the 
Concept Design Documents (or, if already approved by the Landowner, 
the Final Design Documentation); 

(vii) the quality, durability, maintainability or functionality of the Landowner 
Social Housing Dwellings (as set out in the Concept Design Documents 
(or, if already approved by the Landowner, the Final Design 
Documentation) being detrimentally affected or altered; 

(viii) any part of the public domain or Public Areas and Shared Facilities being 
detrimentally affected from what is in the Concept Design Documents 
(or, if already approved by the Landowner, the Final Design 
Documentation); 

(ix) anything that detrimentally affects the blending or integration of the 
Landowner Social Housing Dwellings and the Developer Social Housing 
Dwellings from what appears in the Concept Design Documents (or, if 
already approved by the Landowner, the Final Design Documentation); 

(x) where a building contains a mixture of Landowner Social Housing 
Dwellings and other uses, it would result in floor plates comprised of a 
mix of: 

A. Landowner Social Housing Dwellings; and 

B. other uses; 
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(xi) any part of the public domain or community facilities being detrimentally 
affected (other than in a minor respect) from what is in the Concept 
Design Documents (or, if already approved by the Landowner, the Final 
Design Documentation); or 

(xii) a breach of this deed by the Developer or the Landowner; 

(b) it would result in a change to the then current Sunset Date; 

(c) it is otherwise inconsistent with the Project Objectives or the Concept Design 
Documents (or, if already approved by the Landowner, the Final Design 
Documentation) with respect to Social Housing Dwellings and Shared Facilities and 
Services; or 

(d) the Works when completed would not achieve the Social Housing Product 
Requirements and Finishes. 

Landowner Social Housing Dwellings means that part of the Property identified as the 
‘Landowner Social Housing Dwellings’ in the Draft Plans of Subdivision to be retained by the 
Landowner. 

Landowner Variation means a Variation that affects the Social Housing Works or the Shared 
Services Works. 

Landowner Variation Costs means all Costs incurred by the Developer in carrying out a 
Landowner Variation under clause 11.3 and including: 

(a) reasonable consultants’ and design fees; 

(b) the relevant Builder’s costs and margin (which is inclusive of preliminaries, 
overheads and profit); and 

(c) delay costs payable under the Building Contract (if any), 

less any savings in Costs arising from the Landowner Variation. 

Latent Condition means any physical condition on the Property, including artificial things but 
excluding weather conditions, which differ materially from the physical conditions which should 
reasonably have been anticipated by an experienced, prudent and competent person engaged 
in respect of works of a similar nature to the Works if it had done those things that such a 
person should reasonably have done. 

Law includes all statutes, regulations, by-laws, ordinance and other delegated legislation and 
any rule of common law or equity from time to time. 

LCA Paid Amount means the amount of each advance of the Landowner Capital Advance 
that has been paid to the Developer under clause 14.2. 

LHA Gold Level has the meaning given to it under the Livable Housing Design Guidelines as 
published by Livable Housing Australia as at the date of this deed. 

Loss means all losses (including, loss of profit, loss of expected savings, opportunity costs, 
loss of business (including loss or reduction of goodwill) and damage to reputation), liabilities, 
damages, costs, charges and expenses and includes tax. 

Lot means a lot created on registration of a Plan of Subdivision. 

Material Adverse Effect means as the context permits a material adverse effect on: 
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(a) the ability of the Developer to comply with its material obligations under this deed; 
or 

(b) the Landowner’s rights under this deed; or 

(c) the business or financial condition of the Developer. 

Milestone means each of the Milestones referred to in column 2 of Attachment 2. 

Milestone Date means, in respect of each Milestone, the date opposite the Milestone in 
Attachment 2, as may be extended in accordance with this deed. 

Minimum Requirements has the meaning given to it in clause 4.1. 

Modification means a modification of a Development Consent within the meaning of section 
4.55 or section 4.56 of the EP&A Act. 

Moral Rights means any of the rights described in Article 6bis of the Berne Convention for the 
Protection of Literary and Artistic Works 1886 (as amended and revised from time to time), 
being “droit moral” and other analogous rights arising under any Law (including the Copyright 
Act 1968 (Cth) or any Law outside Australia), that exists now or in the future anywhere in the 
world. 

Native Title Application means any application made pursuant to the Native Title Act 1993 
(Cth) or the Native Title (New South Wales) Act 1994 (NSW). 

Nominated Consultants means the following consultants and subcontractors: 

(a) any of the following consultants or subcontractors who are both engaged by the 
Developer (or by a consultant engaged by the Developer) prior to Financial Close 
and are providing advice in relation to the Project:  

(i) independent certifier; 

(ii) quantity surveyor; 

(iii) principal certifying authority; 

(iv) surveyor; 

(v) architect; 

(vi) landscape architect; 

(vii) engineer – structural; 

(viii) engineer – flood; 

(ix) engineer – civil; 

(x) engineer – façade; 

(xi) engineer – fire services; 

(xii) consultant providing advice in relation to mechanical services; 

(xiii) consultant providing advice in relation to hydraulic services; 

(xiv) consultant providing advice in relation to electrical services; 
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(xv) consultant providing advice in relation to vertical movement; 

(xvi) consultant providing advice in relation to fire services; 

(xvii) consultant providing advice in relation to traffic and transport; 

(xviii) consultant providing advice in relation to waste; 

(xix) consultant providing advice in relation to environmentally sustainable 
development; 

(xx) consultant providing advice in relation to the Building Code of Australia; 

(xxi) consultant providing advice in relation to access; 

(xxii) consultant providing advice in relation to substation design; 

(xxiii) water services coordinator; 

(xxiv) consultant providing advice in relation to lighting; 

(xxv) site auditor; 

(xxvi) consultant providing geotechnical advice; 

(xxvii) consultant providing advice in relation to contamination and remediation; 

(xxviii) consultant providing advice in relation to waterproofing; 

(xxix) arborist; 

(xxx) consultant providing advice in relation to wayfinding and signage; 

(xxxi) planner; 

(xxxii) consultant providing advice in relation to wind, 

(xxxiii) consultant providing advice in relation to acoustics; and 

(xxxiv) consultant providing advice in relation to heritage; and 

(b) any other consultant not listed in paragraph (a) who is engaged by the Developer 
prior to Financial Close, provided that the Developer has provided details of the 
relevant consultant and their engagement to the PCG and has obtained the prior 
approval of the Landowner to the relevant consultant and their engagement (such 
approval not to be unreasonably withheld provided that the services of the relevant 
consultant are reasonably required to obtain a Construction Certificate and/or to 
progress any Modifications for the Project). 

NSW LRS means the New South Wales Land Registry Services. 

Occupation Certificate means a certificate referred to in section 6.4(c) of the EP&A Act. 

Other Preliminary Period Condition has the meaning given in clause 3.7(a). 

Other Preliminary Period Condition Deadline has the meaning given in clause 3.7(a). 

Outgoings means all Costs incurred or levied on the Property or in connection with the Project 
including: 
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(a) rates, taxes (including land taxes), assessments, levies, contributions, fees and 
other charges imposed by an Authority, in respect of the Property or the Project 
together with any interest, fines and penalties in connection with them (except if 
imposed on, or calculated having regard to, the net income of the Landowner); and 

(b) Costs for installing, connecting, supplying, renting, operating, maintaining, 
servicing, repairing and replacing services used by the Developer or the 
Developer’s Associates in connection with the Project and upgrading those services 
to comply with any Law; and 

(c) any other Costs (including strata and other levies) necessarily incurred by the 
Landowner because of its ownership of the Property, 

but Outgoings do not include the Landowner’s internal administrative Costs or Costs of any 
valuation of the Property obtained by the Landowner from time to time for its own purposes 
unrelated to the Developer’s use and occupation of the Property. 

Parent of a person means the person directly or indirectly exercising the decision making 
power of the first mentioned person including: 

(a) if the first mentioned person is a corporation, a person who: 

(i) controls the composition of the board of directors of the first mentioned 
person; or 

(ii) is in a position to cast, or control the casting of, more than one half of the 
maximum number of votes that might be cast at a general meeting of the 
first mentioned person; or 

(iii) holds or has a beneficial interest in more than one-half of the issued 
share capital of the first mentioned person (excluding any part of that 
issued share capital that carries no right to participate beyond a specified 
amount in a distribution of either profits or capital); or 

(b) if the first mentioned person is a trustee of a unit trust and, in the case of the 
Developer, its interest in this document is property subject to that trust, a person 
who: 

(i) controls the right to appoint the trustee; 

(ii) is in a position to cast, or control the casting of, more than one half of the 
maximum number of votes that might be cast at a meeting of holders of 
units; or 

(iii) holds or has a beneficial interest in more than one half of the issued 
units of that trust (excluding any of the issued units that carries no right 
to participate beyond a specified amount in a distribution of either profits 
or capital); or 

(c) if the first mentioned person is a trustee of a trust and, in the case of the Developer, 
its interest in this document is property subject to that trust, a person who: 

(i) is a beneficiary of that trust entitled directly or indirectly to more than one 
half of the corpus or profits of the trust; or 

(ii) is entitled to or whose consent is required to: 

A. appoint or change the trustee; or 

B. give directions to the trustee; or 
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C. vary the constituent document of the trust; or 

D. appoint or remove beneficiaries; or 

E. decide to whom any distribution is made or the amount of any 
distribution. 

(d) A person is also a Parent of another person if a part of this definition is satisfied in 
respect of each trust and company in any chain of trusts or companies connecting 
that person and the other person. 

PCG means the project control group established in accordance with clause 21.1. 

PCG Report means the report referred to in clause 21.8 and which is prepared in compliance 
with that clause. 

Planning Agreement means a voluntary planning agreement or other arrangement within the 
meaning of section 7.4 of the EP&A Act.  

Plan of Subdivision includes a plan of Subdivision for the Property or any part of the Property 
including: 

(a) a Strata Plan; and 

(b) a plan to effect any other form of Subdivision. 

Pollution means the release into the Environment of any substance or material whether liquid, 
solid or gaseous which causes or threatens material harm to the Environment within the 
meaning of section 147 of the Protection of the Environment Operation Act 1997 (NSW). 

PPSA means the Personal Property Securities Act 2009 (Cth). 

Practical Completion means, in respect of the Works, the point of time at which the following 
are satisfied in respect of the Works: 

(a) the Independent Certifier is satisfied that the Works have been completed or 
installed in accordance with: 

(i) the Agreed Development Consent; 

(ii) the Final Design Documentation; and 

(iii) the obligations of the Developer under this deed, 

except for minor omissions and minor defects: 

(iv) which do not prevent the Works from being reasonably capable of being 
used for their Intended Purpose; and 

(v) rectification of which will not prejudice the use of the Works or the 
Property for their Intended Purpose; 

(b) all compliance reports required to be delivered to the relevant Consent Authority for 
the issue of certificates referred to in (d), (e) and (f) below relevant to the Works 
have been delivered to the relevant Consent Authority; 

(c) the Works are capable of being lawfully used and occupied for their Intended 
Purpose with the consent of all relevant Authorities; 

(d) (if relevant) a Compliance Certificate for the Works has been issued; 
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(e) (if relevant) an Occupation Certificate for the Works has been issued; 

(f) (if relevant) a Complying Development Certificate for the Works has been issued; 

(g) the Developer has procured the registration at NSW LRS of the Subdivision 
Documents consented to by Landowner including the approved draft strata plans 
for the Social Housing Dwellings; and 

(h) the ‘Operations Commencement Test’ (as defined in the HAFFF Project 
Agreement) is satisfied. 

Preliminary Period means the period commencing on the date of this deed and ending on the 
first to occur of: 

(a) the date on which the last of the Preliminary Period Conditions is satisfied or waived 
in accordance with this deed; and 

(b) the Final Preliminary Period Conditions Deadline. 

Preliminary Period Conditions means each of the conditions set out in Attachment 1. 

Preliminary Period Conditions Deadline means, in respect of each Preliminary Period 
Condition, the date as set out in Attachment 1 in respect of that Preliminary Period Condition, 
subject to extensions in accordance with this deed. 

Preliminary Period Termination Trigger means when one or more of the events set out in 
Part 3 of Attachment 1 occurs. 

Project means the development of the Property in accordance with this deed to meet the 
Project Objectives. 

Project Objectives means the objectives for the Project contained in clause 2.2. 

Property means the property identified in Item 4 or any or all of it as the context requires. 

Proposed Contract means the proposed form of contract for the sale of land for the 
Developer Social Housing Dwellings and the Developer’s Proportion of the Public Areas and 
Shared Facilities contained in Attachment 3 (as changed under clause 27.3, if applicable). 

Public Areas and Shared Facilities means all open spaces, courtyards (excluding internal 
courtyards), parks, community areas, community facilities, shared facilities and plant and as 
shown on the Concept Design Documents or, once prepared, the Final Design Documentation. 

RAB Act means the Residential Apartment Buildings (Compliance and Enforcement Powers) 
Act 2020 (NSW). 

RAB Developer means a developer as defined in section 4 of the RAB Act. 

RAB Regulations means the Residential Apartment Buildings (Compliance and Enforcement 
Powers) Regulation 2020 (NSW). 

Reference Schedule means the reference schedule forming part of this deed. 

Registered Charity means an entity that is registered as a charity by the Australian Charities 
and Not-for-profits Commission. 

Reimbursable Development Costs means, to the extent actually incurred by the Developer 
prior to Financial Close, the following costs: 
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(a) those incurred after the date of this deed in respect of the early contractor 
involvement process; 

(b) development management fees and project management fees; 

(c) professional fees for Nominated Consultants; and 

(d) statutory costs. 

Relic means: 

(a) minerals of commercial value; 

(b) fossils; 

(c) relics, articles or objects of antiquity or of anthropological or archaeological interest; 

(d) coins and other articles of value; 

(e) historical archaeological Lands; and 

(f) Aboriginal archaeological relics. 

Resolution Institute means Resolution Institute or, if no such organisation exists, then the 
President of the Law Society of New South Wales. 

Shared Services Works means the Works insofar as they relate to the Public Areas and 
Shared Facilities and any works in connection with the common areas in the building erected 
as part of the Works. 

Site Conditions means any condition affecting or potentially affecting the Property whether 
latent or patent including, without limitation: 

(a) ground water, ground water hydrology and the effects of any de-watering; 

(b) physical conditions on, above or below the surface of land; 

(c) topography of land surface and sub-surface conditions and geology including rock 
or other materials encountered on land; 

(d) climatic and weather conditions, rain surface water run-off and drainage, water 
seepage, wind, wind-blown dust and sand in seasons; 

(e) all existing systems and services above or below the surface of the land and the 
location of all facilities with which such systems and services are connected; and 

(f) all other physical conditions and characteristics of land on, above or below the 
surface (including improvements) which may affect the performance by the 
Developer of its obligations under this deed, 

whether relating to the Property, the surroundings of the Property and also the availability and 
condition of roads and all utility services servicing, or required to the Property and the Project. 

Site Establishment means that part of the Works comprising site establishment on the 
Property including installation of site amenities, connection of temporary services and erection 
of hoardings. 

Site Investigations – Contamination means the scope of the investigations detailed in Part A 
of Attachment 14. 
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Site Investigations – Other means the scope of the investigations detailed in Part B of 
Attachment 14. 

Social Housing means accommodation for people on a very low or low income that meet the 
required eligibility criteria that is managed by not-for-profit organisations within New South 
Wales. 

Social Housing Dwellings means dwellings for Social Housing purposes to be constructed as 
part of the Project, which includes the Developer Social Housing Dwellings and Landowner 
Social Housing Dwellings. 

Social Housing Product Requirements and Finishes means the requirements set out in 
Attachment 5 in respect of the Social Housing Dwellings. 

Social Housing Works means the Works insofar as they relate to the Landowner Social 
Housing Dwellings. 

Specified Dwelling has the meaning given to it in the HAFFF Project Agreement. 

Strata Documents means each or any (as the context may require): 

(a) Strata Plan Instrument; 

(b) Strata Management Statement; and 

(c) Strata By Law Instrument. 

Strata Development Act means the Strata Schemes Development Act 2015 (NSW). 

Strata Management Act means the Strata Schemes Management Act 2015 (NSW). 

Strata Management Statement means a statement under Part 6 of the Strata Development 
Act. 

Strata Plan means a strata plan with respect to the Property creating a Lot for each unit and 
that unit’s car space(s) and utility space(s). 

Strata Plan Instrument the instrument intended to be lodged with the Strata Plan creating 
easements, covenants or restrictions. 

Subdivision and Subdivided means a subdivision or consolidation of the Property (or any 
part of it) under the Subdivision Legislation. 

Subdivision Documents means the Plan of Subdivision and each of the documents intended 
to be lodged for registration together with a Plan of Subdivision and includes: 

(a) a building management statement for each building within the Project which 
contains both Landowner Social Housing Dwellings and Developer Social Housing 
Dwellings; 

(b) any applicable Strata Documents; and 

(c) any other associated instrument creating easements, covenants or restrictions. 

Subdivision Legislation means any of the Conveyancing Act 1919 (NSW), Real Property Act 
1900 (NSW), Community Land Development Act 2021 (NSW), Strata Development Act, Strata 
Management Act, Roads Act 1993 (NSW) or the EP&A Act. 

Substantial Commencement means the later of: 
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(a) completion of Site Establishment; 

(b) the satisfaction or waiver of the last of the Preliminary Period Conditions to be 
satisfied or waived in accordance with this deed. 

Substantial Commencement Milestone Date means the date described as such in 
Attachment 2 (such date being subject to extension in accordance with clause 23). 

Sunset Date means the date described as such in Item 18 of the Reference Schedule. 

Supporting Documents means all documents and other material required by any Law to be 
lodged in support of an application for an Approval to enable it to be assessed by the relevant 
Authority. 

Threatened Species Claim means a claim made or legal proceedings commenced in 
connection with the existence of a threatened species, population or ecological community or 
the habitat of a threatened species, population or ecological community as regulated by the 
Biodiversity Conservation Act 2016 (NSW), the National Parks and Wildlife Act 1974 (NSW) or 
the Environment Protection and Biodiversity Conservation Act 1999 (Cth). 

Transaction Documents means: 

(a) this deed; 

(b) the Contract; 

(c) the Financier’s Side Deed; 

(d) the Builder’s Side Deed; and 

(e) the CHP Management Agreement. 

Trigger Event occurs if: 

(a) the Developer does not achieve Practical Completion by the Sunset Date; 

(b) the Developer: 

(i) ceases to be a community housing provider which is registered as a 
“Tier 1” community housing provider with the National Regulatory 
System – Community Housing; or 

(ii) is subject to any adverse instruction or direction given (or adverse action 
taken or appointment made) by the relevant Housing Regulator under 
the CHP Laws in respect of: 

(A) any Specified Dwelling; or 

(B) the Developer, or the affairs of the Developer, that has an 
adverse impact on the ability of the Developer to manage, or 
to make available, any Specified Dwelling; 

(c) the Developer ceases to be a Registered Charity; 

(d) the Developer fails to maintain the insurances required by this deed in accordance 
with this deed; 

(e) the Developer is in breach of any Approvals, Laws or Australian Standards 
applicable to it or the performance of its obligations under this deed or the HAFFF 
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Project Agreement and such breach has, or is likely to have a Material Adverse 
Effect (as defined in the HAFFF Project Agreement); 

(f) where the Developer is required to be accredited under the WHS Accreditation 
Scheme, the Developer ceases to maintain its accreditation under the WHS 
Accreditation Scheme; 

(g) there is any increase to the senior debt financing of the Project from that as set out 
in the Financial Model after Financial Close without the prior written consent of the 
Landowner; 

(h) the Developer or any of the Developer’s Associates do anything that brings (or is 
likely to bring the reputation of the Landowner or Housing Australia into disrepute in 
a significant way; 

(i) the Developer does not pay any amount payable to the Landowner within 20 
Business Days of the date on which payment is required under any Transaction 
Document; 

(j) the Developer does not comply with any of their material obligations under any 
Transaction Document; 

(k) the Developer breaches any of the funding agreements with Housing Australia 
and/or any Financier in respect of the Project; 

(l) a person becomes or ceases to be a Parent of the Developer or otherwise a dealing 
restricted by clause 34 occurs without the Landowner’s prior written consent; 

(m) a person is appointed to investigate or manage any part of the affairs of the 
Developer or a Parent of the Developer under, the Australian Securities and 
Investments Commission Act 2001 (Cth) and such direction or investigation has, or 
is likely to have, a Material Adverse Effect; 

(n) a judgment, order or Encumbrance in an amount in excess of $1,000,000 is 
enforced against any property of the Developer or a Parent of the Developer; 

(o) the Developer or a Parent of the Developer stops payment, ceases to carry on its 
business or a material part of it, or threatens to do either of those things except to 
reconstruct or amalgamate while solvent on terms approved by the Landowner 
(acting reasonably); or 

(p) without the Landowner’s consent the Developer creates an Encumbrance over its 
interest in this deed or the CHP Management Agreement or any of its rights or 
obligations under this deed or the CHP Management Agreement. 

Trigger Notice means a notice given by the Landowner under clause 28. 

Unacceptable Condition means a condition of a Development Consent which results in or 
could result in one or more of the following: 

(a) a material adverse change to the Concept Design Documents (or, if finalised at the 
relevant time, the Final Design Documentation); 

(b) any reduction in excess of 4% to the minimum number of the Landowner Social 
Housing Dwellings as specified in Item 15 of the Reference Schedule; 

(c) any reduction in excess of 4% to the minimum number of the Developer Social 
Housing Dwellings as specified in Item 15 of the Reference Schedule; 
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(d) any changes for the mix of unit sizes and average unit size as specified in Item 15 
of the Reference Schedule; 

(e) the Developer being prevented from achieving the Minimum Requirements; 

(f) a reduction in the quality of the Social Housing Dwellings to be delivered pursuant 
to this deed from the quality required by the Social Housing Product Requirements 
and Finishes; 

(g) a material adverse effect on the Project Objectives being able to be achieved; 

(h) a party breaching any Law or its obligations under a Transaction Document; or 

(i) there is no reasonable likelihood that Practical Completion will be achieved by the 
Sunset Date. 

Unexpected Adverse Impact means any of the following site conditions: 

(a) Relics located in the Property; or 

(b) the geotechnical condition of the Property (other than Contamination), 

the existence of which will have a material adverse impact on the Developer’s ability to 
develop the Property for Social Housing Dwellings in accordance with the Project Objectives 
and to satisfy the Minimum Requirements, where both the relevant site condition and that 
material adverse impact would not reasonably have been anticipated at the date of this deed 
by a prudent and competent developer assuming it (without limitation) reviewed the 
information made available by the Landowner (including all Disclosure Materials) or in the 
Developer’s possession or obtainable by making reasonable enquiries. 

Vacant Possession means vacant possession of the Property noting that the presence on the 
Property of existing improvements, abandoned chattels or other detritus will not be regarded 
as a failure to obtain vacant possession of the Property. 

Variation means any of the following: 

(a) an increase, decrease, deletion or omission, or other change to any part of the 
Works; 

(b) the carrying out of additional works; or 

(c) the demolition or removal of material or work no longer required. 

WHS Accreditation Scheme means the Work Health and Safety Accreditation Scheme in 
force pursuant to section 43 of the Federal Safety Commissioner Act 2022 (Cth). 

WHS Act means the Work Health and Safety Act 2011 (NSW) (as amended and revised from 
time to time). 

WHS Regulation means the Work Health and Safety Regulation 2017 (NSW) (as amended 
and revised from time to time). 

Works means the works to be carried out on the Property by the Developer to effect the 
Development of the Property in accordance with: 

(a) the Agreed Development Consent; 

(b) the Final Design Documentation; and 

(c) this deed, 
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and includes the consolidation of the title for the Property and the further subdivision of the 
titles to the Developer Social Housing Dwellings and Landowner Social Housing Dwellings. 

1.2 Interpretation 

In this deed: 

(a) headings are for convenience only and do not affect interpretation; 

and unless the context indicates a contrary intention: 

(b) an obligation or a liability assumed by, or a right conferred on, 2 or more persons 
binds or benefits them jointly and severally; 

(c) “person” includes an individual, the estate of an individual, a corporation, an 
Authority, an association or a joint venture (whether incorporated or 
unincorporated), a partnership and a trust; 

(d) a reference to a party includes that party’s executors, administrators, successors 
and permitted assigns, including persons taking by way of novation and, in the case 
of a trustee, includes a substituted or an additional trustee; 

(e) a reference to a document (including this deed) is to that document as varied, 
novated, ratified or replaced from time to time; 

(f) a reference to a statute includes its delegated legislation and a reference to a 
statute or delegated legislation or a provision of either includes consolidations, 
amendments, re-enactments and replacements; 

(g) a word importing the singular includes the plural (and vice versa), and a word 
indicating a gender includes every other gender; 

(h) a reference to a party, clause, schedule, exhibit, attachment or annexure is a 
reference to a party, clause, schedule, exhibit, attachment or annexure to or of this 
deed, and a reference to this deed includes all schedules, exhibits, attachments 
and annexures to it; 

(i) if a word or phrase is given a defined meaning, any other part of speech or 
grammatical form of that word or phrase has a corresponding meaning; 

(j) “includes” in any form is not a word of limitation; and 

(k) a reference to “$” or “dollar” is to Australian currency. 

1.3 Order of precedence 

In the event of any inconsistency, ambiguity or discrepancy between the various documents 
comprising or referred to this deed: 

(a) the order of precedence will be as follows: 

(i) this deed; 

(ii) the Final Design Documentation; and 

(iii) the Agreed Development Consent. 

(b) where the inconsistency, ambiguity or discrepancy is not resolved by the application 
of the principle in clause 1.3(a), the interpretation which prescribes or requires the 
highest standard, quality or quantum will take precedence. 
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2. Project Outline, Project Objectives and Acknowledgments 

2.1 Project Outline 

The parties acknowledge and agree that: 

(a) the Developer must develop the Property for Social Housing and Public Areas and 
Shared Facilities in accordance with this deed; 

(b) the Landowner will be responsible for obtaining an Agreed Development Consent 
for the Project but otherwise the Developer will be responsible for obtaining all 
Approvals required for the Project; 

(c) the Developer must undertake detailed design for the Works in accordance with this 
deed; 

(d) the Developer will secure funding and financing for the Project, which may include 
funding from Housing Australia; 

(e) the Landowner will novate to the Developer the HAFFF Project Agreement entered 
into by the Landowner in respect of the Project; 

(f) the Landowner will provide to the Developer the Landowner Capital Advance in 
accordance with this deed; 

(g) the Developer will procure, at its own Cost and risk, delivery of the Project including 
designing, remediating, constructing and delivering the Project; 

(h) the Developer will be responsible for ensuring the delivery of a housing tenure mix 
in accordance with the Agreed Development Consent; 

(i) subject to the Landowner Capital Advance, the Developer will procure, at its own 
Cost and risk, delivery of the Public Areas and Shared Facilities in accordance with 
this deed; 

(j) the Developer will be responsible for ensuring that the Works will deliver, satisfy, 
meet or exceed all the specifications, requirements and outcomes committed to in 
this deed; 

(k) subject to the Developer achieving Practical Completion of the Works in 
accordance with this deed, the Landowner will transfer freehold title to the 
Developer of the Developer Social Housing Dwellings and the Developer’s 
Proportion of the Public Areas and Shared Facilities in accordance with the 
Contract; 

(l) the Landowner and the Developer will enter into the CHP Management Agreement 
on the date of this deed; and 

(m) the Landowner will grant to the Developer a lease in respect of the completed 
Landowner Social Housing Dwellings in accordance with the CHP Management 
Agreement. 

2.2 Project Objectives 

The parties acknowledge and agree that the objectives for the Project are to: 

(a) maximise Social Housing outcomes, by facilitating the delivery of high quality, fit for 
purpose Social Housing Dwellings that appropriately meet product standards and 
provide positive outcomes for tenants’ health and wellbeing; 

Project Delivery Deed Page 30 



 

      

  

  

  
    

  

   
  

  
    

        
 

   

    

 

  
 

      
  

  

   

  

    
  

  

 
 

   
  

  
    

 
     

 
 

  
 

 
 

(b) design and deliver Social Housing Dwellings which are: 

(i) tenure blind; 

(ii) in respect of the Landowner Social Housing Dwellings, located within a 
single stratum or lot; and 

(iii) integrated within the development and broader areas context; 

(c) optimise value for money for the NSW Government in the form of Social Housing 
and additional financial payments and contribute to place-making outcomes; and 

(d) contribute Social Housing to the NSW housing system with the intention of 
maintaining the availability of that Social Housing for (provided that after 
this period, the dwellings must remain as either Social Housing or 
Affordable Housing), 

(the Project Objectives). 

2.3 Acknowledgements – No Interest in Property 

The parties acknowledge and agree that: 

(a) nothing in this deed operates to transfer to or vest or create in the Developer any 
estate or interest in the Property; and 

(b) the legal and beneficial ownership of the Property will remain vested in the 
Landowner until it is transferred or dedicated in accordance with this deed. 

2.4 Appointment of Independent Certifier 

(a) Within 20 Business Days after the later of: 

(i) date of this deed; and 

(ii) the date on which the Independent Certifier is jointly appointed by the 
Developer and Housing Australia in connection with the HAFFF Project 
Agreement, 

the Developer and the Landowner must appoint the Independent Certifier and that 
appointment must be in the form of the Independent Certifier’s Deed. 

(b) If the Independent Certifier’s Deed is terminated in accordance with its terms or the 
Independent Certifier is, for any reason, not appointed or ceases to act as the 
Independent Certifier, the Landowner and the Developer must jointly engage 
another person approved by the Landowner to act as Independent Certifier on 
substantially the same terms as the Independent Certifier’s Deed. Unless otherwise 
agreed by the parties, the Independent Certifier appointed in connection with this 
deed must at all times be the same person who is appointed to act as independent 
certifier by the Developer and Housing Australia in connection with the HAFFF 
Project Agreement. 

(c) The Landowner and the Developer must each pay to the Independent Certifier 50% 
of the costs and expenses of the Independent Certifier (including the Independent 
Certifier’s professional fees and any costs incurred in exercising or purporting to 
perform its obligations under the Independent Certifier’s Deed).  
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3. Preliminary Period Conditions 

3.1 Preliminary Period Conditions 

The provisions of this deed commence on the date of this deed, other than the Excluded 
Provisions. The parties acknowledge and agree that the Excluded Provisions do not take effect 
until all of the Preliminary Period Conditions have been satisfied (or, where applicable, waived) 
in accordance with this deed. 

3.2 Reasonable endeavours to satisfy 

(a) The Landowner must: 

(i) use reasonable endeavours to satisfy the Landowner Preliminary Period 
Conditions as soon as reasonably practicable after the date of this deed, 
but by no later than the applicable Preliminary Period Conditions 
Deadline (as identified in Attachment 1); 

(ii) keep the Developer regularly informed of progress in satisfying the 
Landowner Preliminary Period Conditions and the date the Landowner 
expects that the Landowner Preliminary Period Conditions will be 
satisfied; and 

(iii) as each Landowner Preliminary Period Condition is satisfied, notify the 
Developer in writing of the date the relevant Landowner Preliminary 
Period Condition was satisfied no later than 2 Business Days after the 
date of satisfaction. 

(b) The Developer must: 

(i) use reasonable endeavours to satisfy the Developer Preliminary Period 
Conditions as soon as reasonably practicable after the date of this deed, 
but by no later than the applicable Preliminary Period Conditions 
Deadline (as identified in Attachment 1); 

(ii) keep the Landowner regularly informed of progress in satisfying the 
Developer Preliminary Period Conditions and the date the Developer 
expects that each Developer Preliminary Period Condition will be 
satisfied; and 

(iii) as each Developer Preliminary Period Condition is satisfied, notify the 
Landowner in writing of the date the relevant Developer Preliminary 
Period Condition was satisfied no later than 2 Business Days after the 
date of satisfaction. 

3.3 Waiver of Preliminary Period Conditions 

(a) The parties acknowledge and agree that Attachment 1 sets out which (if any) of the 
parties is entitled to waive each Preliminary Period Condition. 

(b) A party entitled to waive a Preliminary Period Condition may do so if it gives notice 
to the other party in writing on or before the applicable Preliminary Period 
Conditions Deadline specifying the Preliminary Period Condition being waived. 

(c) Subject to clause 3.3(d), a notice given under and in accordance with clause 3.3(b) 
is effective to waive the relevant Preliminary Period Condition. 

(d) Despite clause 3.3(c), if Attachment 1 states that a Preliminary Period Condition 
may only be waived by the agreement of the Landowner and the Developer, then 
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that Preliminary Period Condition is only waived once agreed by the Landowner 
and the Developer. 

3.4 Landowner’s right to dispute Certified Estimates 

(a) The Developer must provide to the Landowner each of the Certified Estimates at 
least 1 month prior to the applicable Preliminary Period Conditions Deadline. 

(b) The Landowner must, within 10 Business Days of receiving a Certified Estimate 
either approve or reject or request further information in respect of the relevant 
Certified Estimate. The Landowner may reject a Certified Estimate if (acting 
reasonably) it does not believe that the Certified Estimate reflects either: 

(i) (in respect of Certified Estimated Remediation Costs) a reasonable 
estimate of the Costs to remediate or otherwise lawfully address the 
Contamination of the Property identified as a result of the Site 
Investigations – Contamination so that the Property is capable of being 
used for its Intended Purpose as contemplated by this deed; or 

(ii) (in respect of Certified Estimated Site Condition Costs) a reasonable 
estimate of the Costs to rectify or otherwise overcome any Unexpected 
Adverse Impacts affecting the Property identified as a result of the Site 
Investigations – Other so that the Property is capable of being used for 
its Intended Purpose as contemplated by this deed. 

(c) The Landowner may (acting reasonably) request the Developer to provide further 
information in relation to a Certified Estimate to assist the Landowner to determine 
whether it approves the relevant Certified Estimate. The Developer must promptly 
provide to the Landowner the information requested by the Landowner pursuant to 
this clause 3.4(c). Once provided, clause 3.4(b) applies, except that the period for 
the Landowner to approve or reject or request further information is 5 Business 
Days after the provision of the further information. 

(d) If the Landowner notifies the Developer that it rejects a Certified Estimate, the 
Developer and the Landowner must consult in good faith with respect to, and use 
their reasonable endeavours to agree on: 

(i) (in respect of Certified Estimated Remediation Costs) a reasonable 
estimate of the Costs to remediate or otherwise lawfully address the 
Contamination of the Property identified as a result of the Site 
Investigations – Contamination so that the Property is capable of being 
used for its Intended Purpose as contemplated by this deed; or 

(ii) (in respect of Certified Estimated Site Condition Costs) a reasonable 
estimate of the Costs to rectify or otherwise overcome any Unexpected 
Adverse Impacts affecting the Property identified as a result of the Site 
Investigations – Other so that the Property is capable of being used for 
its Intended Purpose as contemplated by this deed. 

(e) If the Landowner and the Developer do not resolve any dispute in relation to a 
Certified Estimate within 10 Business Days after commencement of the consultation 
under clause 3.4(d) or no consultation has been held within 12 Business Days after 
the date when the Landowner notifies the Developer that it rejects the Certified 
Estimate, the dispute will be referred for determination in accordance with clause 
35. 
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3.5 Early Works 

(a) The parties acknowledge and agree that one of the Developer Preliminary Period 
Conditions is the ‘Commencement of Early Works’ as identified in Attachment 1 
under the Early Works Licence by the Developer. 

(b) The Developer must obtain all relevant Approvals required for the performance of 
the Early Works. 

(c) Provided that the Developer has complied with clause 3.5(a), the Landowner must 
grant to the Developer an Early Works Licence in accordance with clause 30.2 for 
the performance of the Early Works. 

(d) Prior to commencing the Early Works, the Developer must provide to the 
Landowner reasonable details of the scope of the Early Works to be carried out by 
the Developer. 

3.6 Extensions of time to Final Preliminary Period Conditions Deadline 

(a) If an extension of time to the Date for HA Conditions Satisfaction is granted by 
Housing Australia under the HAFFF Project Agreement, or if the Date for HA 
Conditions Satisfaction is otherwise varied by Housing Australia and the Recipient 
resulting in an extension to the Date for HA Conditions Satisfaction then the Final 
Preliminary Period Conditions Deadline is extended by the same period as the Date 
for HA Conditions Satisfaction is extended under the HAFFF Project Agreement. 

(b) Within 5 Business Days of the Date for HA Conditions Satisfaction being extended 
under the HAFFF Project Agreement, the Developer must give to the Landowner 
notice of the date to which the Date for HA Conditions Satisfaction is extended. 

(c) If the parties meet under clause 3.7(c), and the parties reach agreement pursuant 
to clause 3.7(c) on the extension of an Other Preliminary Period Conditions 
Deadline, the parties must also, at that same meeting: 

(i) consider the impact of the extension of the Other Preliminary Period 
Conditions Deadline on the Final Preliminary Period Conditions 
Deadline; and 

(ii) endeavour to reach agreement on whether the Final Preliminary Period 
Conditions Deadline should also be extended and, if so, by what period. 

(d) If the parties reach agreement pursuant to clause 3.6(c) on an extension to the 
Final Preliminary Period Conditions Deadline, then the Final Preliminary Period 
Conditions Deadline is extended in accordance with that agreement. 

(e) In addition to the rights in clause 3.6(a) to 3.6(d), the Developer is entitled to an 
extension of time to the Final Preliminary Period Conditions Deadline if the 
Developer is or is likely to be delayed in achieving the Developer Preliminary Period 
Conditions as a result of any of the following: 

(i) a Force Majeure Event occurs; 

(ii) any breach of this deed by the Landowner or the Landowner’s 
Associates, or any wrongful or reckless act or omission by the 
Landowner or the Landowner’s Associates; 

(iii) any other cause agreed by the parties from time to time. 
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3.7 Extensions of time to Other Preliminary Period Conditions Deadlines 

(a) This clause applies to the Other Preliminary Period Conditions Deadlines, being 
the Preliminary Period Conditions Deadlines other than the Final Preliminary Period 
Conditions Deadline. In this clause, Other Preliminary Period Conditions are the 
Preliminary Period Conditions other than the Final Preliminary Period Condition. 

(b) If either party considers that it has been delayed in achieving an Other Preliminary 
Period Condition, it may give notice to the other party setting out the cause of and 
duration of the delay. 

(c) Within 5 Business Days after a party gives a notice to the other party under clause 
3.7(b), the parties must meet and endeavour to reach agreement on whether the 
Other Preliminary Period Conditions Deadline for the relevant Other Preliminary 
Period Condition should be extended and, if so, by what period. If the parties reach 
agreement on an extension to the Other Preliminary Period Conditions Deadline for 
the relevant Other Preliminary Period Condition, then that Other Preliminary Period 
Conditions Deadline for the relevant Other Preliminary Period Condition is extended 
in accordance with that agreement, and the parties must also endeavour to reach 
agreement on whether the Final Preliminary Period Condition Deadline should also 
be extended having regard to any extension agreed for the Other Preliminary 
Period Condition Deadline. 

(d) Despite any other provision of this deed, the Other Preliminary Period Conditions 
Deadline must not be extended to be later than the Final Preliminary Period 
Conditions Deadline. 

(e) In addition to the rights in clauses 3.7(b) to 3.7(c), the Developer is entitled to an 
extension of time to any Other Preliminary Period Condition Deadline if the 
Developer is or is likely to be delayed in achieving the relevant Developer 
Preliminary Period Conditions as a result of any of the following: 

(i) a Force Majeure Event occurs; 

(ii) any breach of this deed by the Landowner or the Landowner’s 
Associates, or any wrongful or reckless act or omission by the 
Landowner or the Landowner’s Associates; and 

(iii) any other cause agreed by the parties from time to time. 

3.8 Extensions of time to Preliminary Period Condition Deadline -
Commencement of Early Works 

(a) In addition to the rights in clauses 3.6 and 3.7, if an extension to the Date for 
Satisfaction is granted by Housing Australia under the HAFFF Project Agreement, 
or if the Date for Satisfaction is otherwise varied by Housing Australia and the 
recipient resulting in an extension to the Date for Satisfaction, then the Preliminary 
Period Conditions Deadline for the commencement of Early Works is extended by 
the same period as the Date for Satisfaction is extended under the HAFFF Project 
Agreement. 

(b) Within 5 Business Days of the extension of the Date for Satisfaction under the 
HAFFF Project Agreement, the Developer must give to the Landowner notice of the 
date to which the Date for Satisfaction is extended. 

(c) If: 

(i) the recipient under the HAFFF Project Agreement is entitled to claim an 
extension of time to the Date for Satisfaction for the reasons outlined in 
clause 2.1(h) of the HAFFF Project Agreement; and 
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(ii) the HAFFF Project Agreement has not been novated from the 
Landowner to the Developer, 

then in satisfaction of clause 2.1(i) of the HAFFF Project Agreement, the Developer 
may submit a written request to the Landowner together with any information and 
confirmations as required under clause 2.1(i) of the HAFFF Project Agreement, 
requesting that the Landowner submit a claim to Housing Australia for the extension 
of the Date for Satisfaction. If the Landowner does not respond within 5 Business 
Days, the Landowner is deemed to have authorised the Developer to submit the 
claim for an extension to the Date for Satisfaction to Housing Australia. For 
avoidance of doubt, a submission of a written request to the Landowner under this 
clause 3.8(c) does not automatically extend the Preliminary Period Conditions 
Deadline for the commencement of Early Works. 

3.9 Termination of deed at end of Preliminary Period 

(a) Part 3 of Attachment 1 sets out: 

(i) the Preliminary Period Termination Triggers; and 

(ii) in relation to each Preliminary Period Termination Trigger, the party 
which has a right to terminate this deed if the Preliminary Period 
Termination Trigger arises (Relevant Party). 

(b) Prior to the end of the Preliminary Period a Preliminary Period Termination Trigger 
has arisen and remains unremedied: 

(i) the parties must endeavour to negotiate and agree the terms on which 
the Relevant Party would agree to waive its termination right in respect 
of the Preliminary Period Termination Trigger or otherwise resolve the 
issue; 

(ii) if the Relevant Party has not agreed to waive its termination rights in 
respect of the Preliminary Period Termination Trigger pursuant to clause 
3.9(b)(i), the Relevant Party may give notice to the other party that it 
intends to terminate this deed; and 

(iii) if the Relevant Party has given notice to the other party under 3.9(b)(ii) 
and at least 48 hours (on Business Days) have elapsed since the giving 
of this notice, the Relevant Party may give a notice to the other party 
terminating this deed. For the avoidance of doubt, if a Preliminary Period 
Termination Trigger has arisen under clause 15.3(d), then this will be 
deemed to be the relevant Preliminary Period Termination Trigger for the 
purpose of that termination. 

(c) If: 

(i) at the end of the Preliminary Period no Preliminary Period Termination 
Trigger has arisen; or 

(ii) at the end of the Preliminary Period one or more Preliminary Period 
Termination Triggers have arisen but they are all agreed to be waived 
pursuant to clause 3.9(b)(i), 

then: 

(iii) all risk and responsibility in respect of the Project passes to the 
Developer subject to the terms of this deed; and 
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; 

(iv) no further adjustments are to be made to the Landowner Capital 
Advance for any fact, matter, circumstance or thing which arises or 
occurs after the expiration of the Preliminary Period. 

(d) If this deed is terminated pursuant to clause 3.9(b)(iii), this deed will be of no force 
and effect and no party will have any liabilities to or against the other except in 
regard to antecedent breach. 

3.10 Payment by Landowner of Reimbursable Development Costs 

If this deed is terminated pursuant to: 

(a) clause 3.9(b)(iii) because (at the end of the Preliminary Period): 

(i) one or more of the Landowner Preliminary Period Conditions have not 
been satisfied by the Landowner or waived by the Developer; or 

(ii) the relevant Preliminary Period Termination Trigger is pursuant to 
clause 15.3(d); 

then the Landowner must pay to the Developer: 

(b) the Reimbursable Development Costs properly and reasonably incurred by the 
Developer prior to the date of termination up to a maximum amount of 
and 

(c) the General Contingency Amount properly and reasonably incurred by the 
Developer prior to the date of termination, subject to the Landowner’s prior approval 
(acting reasonably) of the relevant amounts claimed as part of the General 
Contingency Amount at a meeting of the PCG (such approval not to be 
unreasonably withheld provided that the relevant amounts are paid for works or 
services which are reasonably required to obtain a Construction Certificate and/or 
to progress any Modifications for the Project) and provided that in no circumstances 
is the Landowner required to pay to the Developer more than in respect of 
the General Contingency Amount), 

and the process in clause 14.2 will apply to the Developer’s claim for the payment of the 
capped Reimbursable Development Costs or the General Contingency Amount, as if it were a 
drawdown claim (notwithstanding that the Landowner is not otherwise required to pay the 
Landowner Capital Advance). 

3.11 Inability to provide parent company guarantee 

If this deed is terminated under clause 3.9(b)(iii) due to the Developer's failure to satisfy the 
‘Finance’ Preliminary Period Condition identified in Attachment 1, and the sole reason for such 
termination is that the financier requires a parent company guarantee which the Developer 
cannot procure, the Landowner may elect to (but is under no obligation to) pay the Developer 
the Reimbursable Development Cost and General Contingency Amount in accordance with 
clause 3.10(b) and (c). The Developer acknowledges that the Landowner is under no 
obligation to make such payment. 

3.12 Outgoings and other liabilities 

Unless this deed is terminated pursuant to clause 3.9(b)(iii), on and from the date the last of 
the Preliminary Period Conditions are satisfied or waived, the Developer must pay: 

(a) all Outgoings whether imposed on the Landowner, the Developer, the Property or 
the Works; and 
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(b) all other Costs in relation to the Project, including the Cost of securing and fencing 
the Property and repairing and maintaining all improvements on the Property (but 
excluding the Landowner Social Housing Dwellings from the date of 
commencement of the Lease under the CHP Management Agreement). 

4. Minimum Requirements 

4.1 Minimum Requirements 

The Developer must by the Sunset Date: 

(a) complete and deliver the number of Social Housing Dwellings that are permitted to 
be developed pursuant to the Agreed Development Consent, such Social Housing 
Dwellings having the tenure mix, mix of unit sizes and average unit size provided 
for in the Agreed Development Consent; 

(b) construct and deliver all Social Housing Dwellings under this deed: 

(i) to meet at a minimum the requirements of Item 16; 

(ii) so that such Social Housing Dwellings are tenure blind and are 
separately connected and metered for all utilities; 

(c) ensure that all of the Landowner Social Housing Dwellings are contained in a single 
freehold or stratum lot; and 

(d) ensure that secure, permanent and enforceable access is available to all Public 
Areas and Shared Facilities comprised in the Works for all residents of the Property 
via the registration of easements or other agreed dealings at NSW LRS by the Date 
of Practical Completion. 

(the Minimum Requirements). 

4.2 Essential Term 

The parties acknowledge and agree that this clause 4 is an essential term of this deed. 

5. Not Used 

6. Agreed Development Consent 

6.1 Landowner to use reasonable endeavours to obtain 

(a) The Landowner must: 

(i) on or before 30 September 2025 (unless otherwise agreed in writing by 
the parties), apply for; and 

(ii) use reasonable endeavours to obtain, 

a Development Consent which is capable of being an Agreed Development Consent. 

(b) The Landowner must promptly prepare or procure the preparation of the application 
and Supporting Documents required for the Development Consent referred to in 
clause 6.1(a). 

Project Delivery Deed Page 38 



 

      

  

  
 

 

  

  
 

      

  
  

 
 

   

 
 

  
  

    
 

  

     
 

   
 

  

  
 

    
 

 
   

   

     
    

      
 

    
  

   
  

6.2 Landowner to keep Developer informed of progress 

The Landowner must, at the request of the Developer (acting reasonably) inform the 
Developer via the PCG of the progress of the application for Development Consent, including 
any correspondence with and requests for further information from the Consent Authority. 

6.3 Unacceptable Conditions 

(a) Within 20 Business Days of the grant of the Development Consent, the Landowner 
must: 

(i) provide a copy of the Development Consent to the Developer; and 

(ii) notify the Developer whether or not in the Landowner’s opinion, any 
conditions in the Development Consent constitute Unacceptable 
Conditions (providing reasonable details to support the Landowner’s 
conclusion having regard to the matters to be taken into account in 
determining whether a condition is an Unacceptable Condition). 

(b) Within 20 Business Days of the date the Landowner provides the Developer with a 
copy of the Development Consent pursuant to clause 6.3(a), the Developer must 
notify the Landowner whether or not in the Developer’s opinion (acting reasonably), 
any conditions in the Development Consent constitute Unacceptable Conditions 
(providing reasonable details to support the Developer’s conclusion having regard 
to the matters to be taken into account in determining whether a condition is an 
Unacceptable Condition). 

(c) If: 

(i) the Landowner gives a notice under clause 6.3(a) that any conditions in 
the Development Consent constitute Unacceptable Conditions; or 

(ii) the Developer gives a notice under clause 6.3(b) that any conditions in 
the Development Consent constitute Unacceptable Conditions, 

the parties must use reasonable endeavours to reach an agreement as to: 

(iii) whether any conditions of the Development Consent constitute 
Unacceptable Conditions; and 

(iv) if the parties agree (or it is determined pursuant to dispute determination 
as referred to in clause 6.3(d)) that one or more conditions of the 
Development Consent constitute Unacceptable Conditions: what steps 
can be taken to address those Unacceptable Conditions in order to 
implement the Project despite those Unacceptable Conditions, including 
without limitation, the parties agreeing in writing to adjust: 

A. the minimum number of Landowner Social Housing Dwellings 
and the minimum number of Developer Social Housing 
Dwellings as specified in Item 15 of the Reference Schedule; 
and/or 

B. the mix of unit sizes and average unit size as specified in Item 
15 of the Reference Schedule, 

such that the adjusted numbers of dwellings and mix of unit sizes 
conforms with the Development Consent. 
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(d) If clause 6.3(c) applies but the parties are in dispute as to whether one or more 
conditions of the Development Consent constitutes an Unacceptable Condition, 
either party may refer the dispute for determination in accordance with clause 35. 

(e) If: 

(i) the parties agree (or it is determined pursuant to dispute determination 
as referred to in clause 6.3(d)) that one or more conditions of the 
Development Consent constitute Unacceptable Conditions; and 

(ii) the parties are not able to agree by the relevant Preliminary Period 
Conditions Deadline what steps can be taken to address those 
Unacceptable Conditions in order to implement the Project despite those 
Unacceptable Conditions, 

then no Agreed Development Consent has been obtained for the purpose of this 
deed. 

6.4 Agreed Development Consent 

If the effect of the notices under clause 6.3 is that there are no unresolved Unacceptable 
Conditions, then the Development Consent is an Agreed Development Consent for the 
purpose of this deed and the Concept Design Documents are varied to reflect any changes 
made as a result of the Development Consent that is an Agreed Development Consent. 

6.5 Effect of Unacceptable Conditions 

If the parties agree (or it is determined pursuant to dispute determination as referred to in 
clause 6.3(d)) that one or more conditions of the Development Consent constitute 
Unacceptable Conditions and the parties have not resolved the Unacceptable Condition in 
accordance with clause 6.3, the Landowner may (in its discretion): 

(a) commence a court appeal; and/or 

(b) lodge an application for a Modification, 

with a view to procuring a Development Consent with the Unacceptable Conditions removed or 
modified such that the Development Consent no longer has an Unacceptable Condition. 

6.6 Not used 

7. Approved Design Documents 

7.1 Design Documentation 

(a) The Developer must ensure the Works are designed with the skill, care and 
diligence expected of a designer experienced in projects of a similar nature to the 
Development. 

(b) The design of the Works and the Development must be developed by the 
Developer to ensure that the Design Documentation: 

(i) meets or exceeds Good Industry Practice; 

(ii) has been and will be prepared by consultants with appropriate 
resources, expertise and experience necessary to design the Works in 
accordance with the requirements of this deed; 

(iii) complies with or is consistent with: 

Project Delivery Deed Page 40 



 

      

  

    

   

   
  

 

   

  
      

   
 

 
     

     
  

  
    

  
 

 

  
   

 

    
  

 
 

   
    

    
 

  
   

  
  

  
   

    

  
 

   
 

  
 

A. the Concept Design Documents; 

B. the Agreed Development Consent; 

C. the Project Objectives; 

D. the HAFFF Project Agreement (including without limitation the 
D&C Approach (as defined in the HAFFF Project Agreement); 
and 

E. this deed; 

(iv) specifies the external design, appearance, material, layout plan or 
finishes of any building to be constructed in respect of the Works; 

(v) if complied with in the carrying out of the Works, will result in the 
Development being constructed, and once completed will deliver, satisfy, 
meet or exceed the specifications, requirements, and outcomes 
committed in this deed and the HAFFF Project Agreement; and 

(vi) for the Social Housing Dwellings, meets or exceeds the requirements 
within the NSW Government Apartment Design Guide and the LHA Gold 
Level standard of the Design Guidelines published by Livable Housing 
Australia. 

(c) In addition to seeking the Landowner’s consent to consolidated sets of Design 
Documentation at the Design Documentation Review Stages under clause 7.2, the 
Developer must: 

(i) keep the Landowner informed of the progress of the Design 
Documentation by providing regular updates to the Landowner via the 
PCG meetings; and 

(ii) prior to each PCG meeting (as part of the agenda for the relevant PCG 
meeting) provide to the Landowner a change register identifying any 
departures in the Design Documentation (as it is being progressed) from 
the Concept Design Documents (each such departure being a Material 
Change). 

(d) The Landowner may, within 10 Business Days after the relevant PCG meeting, 
notify the Developer that the Landowner does not approve one or more of the 
Material Changes identified in the agenda for the relevant PCG meeting if the 
Material Change(s) give rise to (or would if implemented give rise to) a Landowner 
Rejection Right, and the Landowner must also notify the Developer of the reasons 
for withholding approval to the relevant Material Change by specifying the particular 
Landowner Rejection Right upon which the withholding of approval is based. If the 
Landowner gives notice to the Developer pursuant to this clause 7.1(d), the 
Developer must amend the Design Documentation to ensure that it no longer gives 
rise to the Landowner Rejection Right notified by the Landowner to the Developer. 

7.2 Landowner consent – Design Documentation 

(a) At each of the Design Documentation Review Stages, the Developer must submit to 
the Landowner for approval: 

(i) a consolidated set of the latest version of the Design Documentation; 
and 

(ii) a change register identifying any departures in the Design 
Documentation from the Concept Design Documents. 

Project Delivery Deed Page 41 



 

      

   
  

  

  
  
  

    
  

   

  

   
  

  

  

   

   
  

   

   
  

     
   

  
  

    
    

  

    

  
 

 

 
 

      
 

  

  

    
  

(b) The Developer must promptly submit any other further information or 
documentation reasonably requested by Landowner required for Landowner to 
approve the Design Documentation. 

(c) In considering the Design Documentation, the Landowner must act reasonably, 
including by limiting the number of times it requests further information, and the 
Landowner: 

(i) must consent to the Design Documentation provided to it by the 
Developer under this clause 7.2 if the Design Documentation: 

A. meets the requirements of clause 7.1(b); and 

B. is not the subject of a Landowner Rejection Right; but 

(ii) may withhold consent or give consent subject to conditions that enable 
the Design Documentation to meet the requirements of clause 7.1(b) or 
that address the relevant Landowner Rejection Right (as applicable) at 
its absolute discretion in relation to any Design Documentation that: 

A. does not meet the requirements of clause 7.1(b); or 

B. is otherwise the subject of a Landowner Rejection Right. 

(d) The Landowner must notify the Developer of whether it approves or refuses to 
approve the proposed Design Documentation, and, if it refuses, the reasons for its 
refusal to approve the proposed Design Documentation (including, if relevant the 
particular Landowner Rejection Right upon which the refusal is based), within 
15 Business Days after the Landowner receives the relevant Design Documentation 
under clause 7.2(a) (Design Documentation Consent Period). 

(e) If, at any time during the Design Documentation Consent Period, the Landowner 
requests (acting reasonably) any further information or documentation from the 
Developer, the Design Documentation Consent Period will pause and will resume 
once Landowner has received the required information or documentation. 

(f) If the Landowner does not notify the Developer that it consents or refuses its 
consent within the times specified in this clause then the Landowner is deemed not 
to have given its consent to the Design Documentation. 

7.3 Landowner consultation – Modifications to Agreed Development Consent 

(a) The Developer must consult with the Landowner before applying for any 
Modification in respect of the Agreed Development Consent. 

(b) The Developer must not amend the Agreed Development Consent in any way (or 
apply for a replacement Approval) which would have the result that the Works (if 
carried out in accordance with the amended or replacement Approval) would give 
rise to a Landowner Rejection Right. 

(c) The provisions of clauses 8, 9 and 10 apply to any application by the Developer to 
amend the Agreed Development Consent. 

7.4 Copies of Final Design Documentation 

(a) The Developer must give the Landowner: 

(i) a consolidated set of the Final Design Documentation promptly after the 
Developer receives any Construction Certificate for the Works or, if no 
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Construction Certificate is required by Law, prior to commencement of 
construction of the Works; and 

(ii) written details of any changes to the Final Design Documentation 
(including copies of the changed plans and specifications), promptly after 
the Developer receives any other Approval and which have been 
consented to by the Landowner in accordance with clauses 8 and 9. 

(b) The Developer may not make any changes to the Final Design Documentation 
without the Landowner’s consent and the provisions of clause 7.2 will apply to the 
Developer’s obligation to obtain the Landowner’s consent to those changes (with 
the necessary changes being made). 

8. Preparation of Applications 

8.1 Developer to prepare Applications 

The Developer must promptly and at its Cost prepare or procure the preparation of all 
Applications for the Development which are required other than the Agreed Development 
Consent. 

8.2 Requirements for Proposed Applications 

The Developer must ensure that any Application that the Developer intends to lodge or lodges 
with the Consent Authority for Approval which is required (other than the Agreed Development 
Consent): 

(a) is developed to a level necessary to support an Application for the relevant 
Approval; 

(b) meets Good Industry Practice; 

(c) seeks Approval for the Development including the carrying out of the Works; 

(d) will, if approved, allow or provide for the Works to deliver, satisfy, meet or exceed 
all the specifications, requirements and outcomes committed to in: 

(i) the requirements of this deed; 

(ii) the Agreed Development Consent; 

(iii) the Guidelines; and 

(iv) the Social Housing Product Requirements and Finishes; 

(e) complies will all Laws and is capable of approval under the then currently applicable 
Laws; 

(f) ensures the completed Works are suitable for the Intended Purpose; and 

(g) contains a notification of an intention to strata or stratum subdivide the Property. 

9. Landowner’s consent to Applications 

9.1 Applications must be lodged with the Landowner 

(a) The Developer must not lodge, make or otherwise submit an Application for 
Approval to a relevant Authority where that Approval requires landowner consent 
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unless the Landowner has consented to the lodgement of that Application in 
accordance with this clause 9. 

(b) The Developer must, in the identical form it proposes to lodge with the Consent 
Authority, submit to the Landowner any proposed Application. 

(c) The Developer must promptly submit any other further information or 
documentation requested by the Landowner. 

(d) The Developer must keep the Landowner informed periodically regarding the likely 
timing of intended lodgment of all Applications with the Consent Authority. 

9.2 Non-conforming Applications 

When submitting the proposed Application to the Landowner for consent under clause 9.1, the 
Developer must: 

(a) disclose to the Landowner each aspect of the Application submitted for consent that 
is not in conformity with the relevant requirements of any clause of this deed or any 
relevant requirement of the Landowner or any Authority; and 

(b) give to the Landowner a warranty by the Developer that any Design Documentation 
shown or described in the Application has been prepared in accordance with and 
meets the requirements of clause 8.2 (except to the extent disclosed in clause 
9.2(a)). 

9.3 Timing for Landowner consent and conditional consents 

(a) The consent of the Landowner to an Application under clause 9.1, must be given or 
refused within 15 Business Days of the relevant Application and all Supporting 
Documents being submitted to the Landowner for consent. 

(b) If, at any time during the 15 Business Day period referred to in clause 9.3(a), the 
Landowner seeks (acting reasonably) any other further information or 
documentation from the Developer to consider, the 15 Business Day period will 
pause and will only resume once the Landowner has received the required 
information or documentation. 

(c) If the Landowner does not notify the Developer that it consents or refuses its 
consent within the times specified in this clause then the Landowner is deemed not 
to have given its consent to the Application. 

9.4 Landowner’s consent 

The Landowner: 

(a) can: 

(i) give the Landowner’s consent to the Application with or without 
conditions; 

(ii) withhold giving the Landowner’s consent to the Application; or 

(iii) reject the Application; and 

(b) must act reasonably in considering the Application except in the circumstances 
referred to in clause 9.5. 

Project Delivery Deed Page 44 



 

      

  

  
   

    
 

  

     
 

    
   

 
    

  
  

  

    
  

   
 

  
  

   
   

 
   

   

 
 

     
   

 

   
 

  

    
 

     

  

    
  

 
   

  

9.5 Withholding consents to Applications 

The Landowner can withhold its consent to the lodgment of a proposed Application in its 
absolute discretion where the Application does not satisfy the requirements of clause 8.2 or 
where the Application (if approved and implemented) would give rise to a Landowner Rejection 
Right. 

9.6 Consequences of withholding consent to proposed Application 

(a) If the Landowner withholds its consent to any proposed Application, it will promptly 
notify the Developer of its reasons. 

(b) On receipt by the Developer of any notice referred to in clause 9.6(a) the Developer 
must as soon as practicable, amend the proposed Application taking the 
Landowner’s reasons into account, and resubmit the amended proposed 
Application to the Landowner for its consent. Clauses 9.1 to 9.6 (inclusive) apply to 
the amended proposed Application. The Developer must continue this process until 
it receives consent from the Landowner to lodge the Application. 

9.7 Landowner’s review of Applications and Design Documentation 

(a) The Landowner (or any person on its behalf) does not assume or owe any duty of 
care or other responsibility or obligation to the Developer in relation to any 
Application, Approval, Design Documentation or the Supporting Documents and will 
not be required to check such Application, Approval, Design Documentation or 
Supporting Documents for suitability, errors, omissions or compliance with the 
requirements of Law, any Authority or this deed. 

(b) The Developer will not be entitled to make any Claim arising out of or in connection 
with any failure by the Landowner (or any person on its behalf) to detect or notify 
the Developer of any lack of suitability, errors, omissions or non-compliance with 
the requirements of Law, any Authority or this deed, by the Application, the 
Approval or the Design Documentation including the Supporting Documents. 

(c) No review of, comment upon, consent to, or approval or rejection of, nor failure or 
refusal to review, comment upon, consent to, or approve or reject, any Application 
or Approval or any other direction (including approval) by the Landowner (or any 
person on its behalf) about such Application or Approval, Design Documentation or 
Supporting Documents will: 

(i) relieve the Developer from, or otherwise limit, alter or affect, the 
Developer’s liabilities or responsibilities under this deed, the relevant 
Contract or otherwise at Law; or 

(ii) prejudice the Landowner’s rights against the Developer whether under 
this deed or otherwise at Law. 

10. Lodgement and progressing Approvals 

10.1 Assistance by the Landowner 

Subject to the Developer complying with the provisions of clause 8 and clause 9, the 
Landowner agrees to sign all documents and promptly provide all authorisations, consents, 
disclosures, declarations and approvals as may be reasonably required (in its capacity as 
landowner) to enable the Developer to lodge any Application approved by the Landowner with 
a Consent Authority for the purposes of the Development. 
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10.2 Landowner to be kept informed of the progress 

The Developer must: 

(a) inform the Landowner of the progress of all Applications; and 

(b) keep the Landowner informed of, the anticipated timing of the Applications required 
to be made to the relevant Consent Authority. 

10.3 Copies of Applications, Approvals and associated documents 

Without limiting the Developer’s obligations elsewhere in this deed, the Developer must 
promptly give the Landowner a copy of: 

(a) each Application as lodged with any Consent Authority; 

(b) each environmental assessment or revised environmental assessment the 
Developer proposes to submit; 

(c) all material correspondence between the Developer (or any person on behalf of the 
Developer) and any Consent Authority in connection with any Application, proposed 
Application, Approval or proposed or draft determination of any Application; 

(d) all written submissions received or made in relation to any Application; 

(e) details of any material change, modification or condition of which the Developer 
becomes aware, which the Consent Authority may consider; and 

(f) all Approvals received and notices gazetted in relation to any Application. 

10.4 Obtaining other Approvals 

(a) The Developer must: 

(i) promptly obtain all other Approvals required for the Development (other 
than the Agreed Development Consent; and  

(ii) must ensure that the Approvals referred to in clause 10.4(a)(i) are 
consistent with the requirements of clause 8.2 and the Agreed 
Development Consent. 

(b) The Developer acknowledges and agrees that it bears the risk of any delay in 
obtaining Approvals to the extent that the delay is caused or contributed to by the 
Developer’s non-compliance with clause 10.4(a) or because the Developer has 
made any modifications to the Agreed Development Consent. 

10.5 Developer to provide Approvals to Landowner 

(a) If an Approval does not differ from the relevant application previously consented to 
by the Landowner under clause 9, the Developer must promptly provide to the 
Landowner a copy of each Approval obtained by the Developer. 

(b) If an Approval differs from the relevant application previously consented to by the 
Landowner under clause 9 (including, for example, if there are any modifications 
made during the assessment process that were not previously disclosed to and 
approved by the Landowner), the Developer must promptly provide to the 
Landowner a copy of each Approval obtained by the Developer for the Landowner’s 
review and approval (but only in respect of each Approval where the Landowner’s 
consent is required to apply for that Approval (each being a Relevant Approval)). 
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(c) The consent of the Landowner to a Relevant Approval under clause 10.5(b), must 
be given or refused within 15 Business Days of the relevant Approval being 
submitted to the Landowner for consent and clauses 9.3 and 9.4 apply to the 
consent to the Relevant Approval as if it were the Application the subject of the 
Relevant Approval but subject to this clause 10.5. 

(d) If the Landowner does not notify the Developer that it consents or refuses its 
consent within the times specified in this clause then the Landowner is deemed not 
to have given its consent to the Relevant Approval. 

10.6 Consequences of withholding consent to Relevant Approval 

(a) If the Landowner withholds its consent to any Relevant Approval, it will promptly 
notify the Developer of its reasons. 

(b) On receipt by the Developer of any notice referred to in clause 10.6(a) the 
Developer must as soon as practicable, seek an amendment to the terms of the 
Relevant Approval taking the Landowner’s reasons into account, and resubmit the 
amended Relevant Approval to the Landowner for its consent.  The Developer must 
continue this process until it receives consent from the Landowner to the relevant 
Relevant Approval. 

11. Variations 

11.1 Developer Variations 

(a) The Developer may at any time before the Date of Practical Completion request 
approval at the PCG for any Developer Variations to the Works provided that: 

(i) the Developer Variation will not have an adverse effect on the Works; 
and 

(ii) the Developer Variation is consistent with Agreed Development Consent, 
the Minimum Requirements and the Project Objectives; and 

(iii) the Developer has obtained the consent of Housing Australia to the 
Developer Variation, if such consent is required under the HAFFF 
Project Agreement. 

(b) If the Developer wishes to propose a Developer Variation to the Works under this 
clause 11.1 the Developer must submit a notice to the Landowner attaching: 

(i) the details of the Developer Variation requested (including, if relevant, 
the proposed drawings and specifications identifying the Developer 
Variation requested); 

(ii) reasons for the Developer Variation; and 

(iii) written confirmation (together with appropriate substantiating 
information): 

A. that each of the requirements under clause 11.1(a) will be 
satisfied by the proposed Developer Variation; and 

B. whether or not the Developer Variation will give rise to a 
Landowner Rejection Right. 

(c) In considering a Developer Variation, the Landowner must act reasonably, and the 
Landowner: 
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(i) must consent to a Developer Variation provided to it by the Developer 
under this clause 11.1, if the Developer Variation: 

A. meets the requirements of clause 11.1(a); and 

B. is not the subject of a Landowner Rejection Right; but 

(ii) may withhold consent, or give consent subject to conditions that enable 
the Developer Variation to meet the requirements of clause 11.1(a) or 
that address the relevant Landowner Rejection Right (as applicable) at 
its absolute discretion in relation to any Developer Variation that: 

A. does not meet the requirements of clause 11.1(a); or 

B. is otherwise the subject of a Landowner Rejection Right. 

(d) The Landowner must notify the Developer of whether it approves or refuses to 
approve the proposed Developer Variation, and, if it refuses, the reasons for its 
refusal to approve the proposed Developer Variation (including, if relevant the 
particular the Landowner Rejection Right upon which the refusal is based), within 
20 Business Days after the Landowner receives notice of the relevant Developer 
Variation under clause 11.1(b). 

(e) If the Landowner does not notify the Developer that it gives or refuses its consent 
within the times specified in clause 11.1(d) then the Landowner is deemed to have 
rejected the proposed Developer Variation. 

(f) If the Landowner serves a notice rejecting the Developer Variation in accordance 
with clause 11.1(d) (or is deemed to have done so under clause 11.1(e)), the 
Landowner must meet the Developer within 10 Business Days after request from 
the Developer to discuss how the Developer Variation may be implemented. 

(g) If the parties are unable to agree how the Developer Variation may be implemented 
at the meeting referred to in clause 11.1(f), the parties will be in dispute for the 
purposes of clause 35. 

(h) If the Landowner approves the Developer Variation, the Developer may: 

(i) implement the Developer Variation in the execution of the Works; and 

(ii) update the Final Design Documentation to reflect the approved 
Developer Variation and the amended Final Design Documentation shall 
replace any previous Final Design Documentation. 

(i) The Developer is not entitled to any extension of time to a Milestone Date or any 
other date as a consequence of a Developer Variation proposed by the Developer 
unless otherwise expressly agreed in writing. 

11.2 Landowner Variations 

(a) The Landowner may, at the Landowner’s Cost, at any time before Practical 
Completion request approval of the Developer for any Landowner Variations to the 
Social Housing Works and/or Shared Services Works where: 

(i) the Landowner Variation will not result in any delays to Practical 
Completion; 

(ii) the Landowner Variation will not have an adverse effect on the 
workmanship or durability of fixtures, fittings or an item of plant or 
equipment; and 
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(iii) the Landowner Variation is consistent with the Final Design 
Documentation and Agreed Development Consent. 

(b) If the Landowner wishes to propose a Landowner Variation to the Social Housing 
Works and/or Shared Services Works under this clause 11.2 the Landowner must 
submit a notice to the Developer attaching: 

(i) the details of the Landowner Variation required (including, if relevant, the 
proposed drawings and specifications identifying the Landowner 
Variation requested); 

(ii) reasons for the Landowner Variation; and 

(iii) confirmation (together with appropriate substantiating information) that 
each of the requirements under clause 11.2(a) will be satisfied by the 
proposed the Landowner Variation. 

(c) In considering a Landowner Variation, the Developer: 

(i) must act reasonably; and 

(ii) must consent to the Landowner Variation if the Landowner Variation 
meets the requirements of clause 11.2(a); but 

(iii) may withhold consent, or give consent subject to conditions at its 
absolute discretion in relation to any Landowner Variation that: 

A. does not meet the requirements of clause 11.2(a); 

B. is otherwise the subject of a Developer Rejection Right; or 

C. requires the consent of Housing Australia and the Developer 
is not able to obtain Housing Australia’s consent despite using 
reasonable endeavours to do so. 

(d) The Developer must notify the Landowner of whether it approves or refuses to 
approve the proposed Landowner Variation, and, if it refuses, the reasons for its 
refusal to approve the proposed the Landowner Variation (including, if relevant, the 
provision or provisions of the particular Developer Rejection Right upon which the 
refusal is based), within 15 Business Days after the Landowner’s notice requesting 
the Landowner Variation. 

(e) If the Developer does not notify the Landowner that it gives or refuses its consent 
within the times specified in clause 11.2(d) then the Developer is deemed to have 
approved the proposed the Landowner Variation. 

(f) If the Developer serves a notice rejecting the Landowner Variation in accordance 
with clause 11.2(b), the Developer must meet the Landowner, if requested to do so, 
to discuss how the Landowner Variation may be implemented. 

(g) If the Developer approves the Landowner Variation then, subject to the Landowner 
approving and paying the Cost of the Landowner Variation in accordance with 
clause 11.3, the Developer must: 

(i) implement the Landowner Variation in the execution of the Works; and 

(ii) update the Final Design Documentation to reflect the approved 
Landowner Variation and the amended Final Design Documentation 
shall replace any previous Final Design Documentation. 
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11.3 Landowner Variation Costs 

(a) The Landowner must pay the Landowner Variation Costs for any Landowner 
Variation approved by the Developer under clause 11.2 to the extent the 
Landowner Variation results in the Developer incurring additional Costs in respect 
of the Works. 

(b) Within 10 Business Days after the Developer approves or is deemed to have 
approved the Landowner Variation under clause 11.2, the Developer must procure 
from the Builder and give to the Landowner a costed order for the Landowner 
Variation Costs relating to the Landowner Variation. 

(c) The costed order for the Landowner Variation Costs given to the Landowner under 
clause 11.3(b) must: 

(i) be a reasonable amount taking in to account the cost of delays including 
the Builder and other consequential Costs for the Developer; 

(ii) include adequate details and supporting documentation, to the 
reasonable satisfaction of the Landowner, to enable the Landowner to 
independently verify the costed order and the reasonableness of the 
amount of the costed order; and 

(iii) not include any profit margin on the part of the Developer. 

(d) The Landowner must confirm whether it approves or disputes the costed order for 
the Landowner Variation Costs within 10 Business Days of receiving the costed 
order for the Landowner Variation Costs under clause 11.3(b). As an alternative to 
approving or disputing the costed order for the Landowner Variation Costs, the 
Landowner may notify the Developer within that 10 Business Day period that it 
withdraws the request for the Landowner Variation. 

(e) If the Landowner disputes the costed order for the Landowner Variation Costs, the 
parties will be in dispute for the purposes of clause 35. 

(f) Within 10 Business Days after any dispute referred to in clause 11.3(e) is 
determined, the Landowner may notify the Developer that it withdraws the request 
for the Landowner Variation. 

12. Builder and Building Contract 

12.1 Appointment of Builder 

(a) The Developer must appoint a Builder to deliver the Works and must enter into a 
Building Contract with a Builder by no later than the relevant Preliminary Period 
Conditions Deadline. The Developer must ensure that the brief to the Builder is in 
accordance with the Concept Design Documents (or, if already approved by the 
Landowner, the Final Design Documentation), (if already obtained) the Agreed 
Development Consent, the Minimum Requirements and the Project Objectives. 

(b) The Developer must conduct an open market tender process to procure and select 
the Builder which it wishes to appoint for the Project or otherwise satisfy the 
Landowner that the Developer has achieved value for money in its procurement of 
the Builder. 

(c) The Landowner acknowledges that: 

(i) the Developer has, as at the date of this deed, engaged an early 
contractor involvement contractor (ECI Contractor) to progress the 
Project who the Developer intends to appoint as the Builder; and 
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(ii) provided the ECI Contractor and the Contract otherwise satisfy the 
requirements of this clause 12, by appointing the ECI Contractor as the 
Builder, the Developer has achieved value for money in its procurement 
of the Builder for the purpose of clause 12.1(b). 

(d) The Developer must not appoint any person as a Builder without the prior approval 
of the Landowner. When submitting a request for the Landowner’s consent to a 
Builder, the Developer must provide to the Landowner: 

(i) evidence that: 

A. the Builder nominated by the Developer for the Landowner’s 
approval has the capacity, financial resources, solvency, 
experience and expertise to comply with all the Developer’s 
obligations under this deed in relation to the carrying out of 
the Works; 

B. the Developer has satisfied itself that the Builder has a 
suitable quality and safety record that will not expose the 
Landowner to risks for breach of any statutory obligations and 
warranties, including those under the Home Building Act; 

C. where the WHS Accreditation Scheme applies and the Builder 
is required to be accredited under the WHS Accreditation 
Scheme for the purposes of the Works, the Builder is so 
accredited; and 

D. the Developer holds sufficient and appropriate security from 
the Builder which can be unconditionally called upon to 
remedy or compensate for any defaults under the Building 
Contract; and 

(ii) any other information regarding the Builder requested by the Landowner. 

(e) The Developer: 

(i) warrants, as at the date of the Builder’s appointment, that the Builder will 
be a person that the Developer is satisfied, after due enquiry, has the 
operational and financial capability and capacity, experience and 
expertise to comply with the Developer’s obligations under this deed in 
relation to carrying out the Works; and 

(ii) must ensure that, where the WHS Accreditation Scheme applies and the 
Builder is required to be accredited under the WHS Accreditation 
Scheme for the purposes of the Works, the Builder is so accredited. 

(f) The Developer must ensure that, to the best of its knowledge, it does not engage as 
the Builder a person who has any pending or actual disciplinary action taken or 
likely to be taken against them. 

12.2 Building Contract 

(a) Before entering into a Building Contract, the Developer must: 

(i) give to the Landowner: 

A. a fully completed copy of the proposed Building Contract; 

B. a Building Contract Notice; and 
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C. a report by the Developer detailing the process completed by 
the Developer and the basis/criteria on which the proposed 
Builder has been selected; and 

(ii) obtain the Landowner’s consent to the Building Contract. 

(b) A Building Contract Notice must specify the Building Contract Price proposed by the 
Builder and must contain a warranty by the Developer to the Landowner that (and 
the Developer must ensure that): 

(i) the Building Contract includes provisions: 

A. requiring the Builder to comply with the Guidelines in relation 
to carrying out the Works (to the extent that those Guidelines 
are relevant to the Builder and the Works it is performing); 

B. which will enable the Developer to discharge the Developer’s 
obligations and liabilities under this deed in respect of the 
Works; 

C. requiring that any work performed by the Builder complies 
with this deed; 

D. which precludes the Builder from assigning the Building 
Contract or any payment, right, benefit or interest under it 
without the consent of the Landowner; 

E. requiring the Builder to ensure that it maintains accreditation 
under the WHS Accreditation Scheme while carrying out the 
Works and to comply with all conditions of the WHS 
Accreditation Scheme whilst carrying out the Works; and 

F. which reflect the reasonable requirements of the Landowner 
in relation to insurances to be effected by the Builder, security 
to be provided by the Builder and obligations in relation to 
modern slavery; 

(ii) the lump sum price proposed by the Builder includes the Certified 
Estimates approved by the Landowner under clause 3.4 or otherwise 
determined in accordance with clause 35; and 

(iii) the Developer has complied with the requirements of this deed in relation 
to the Builder and the Building Contract. 

The Building Contract Notice must contain evidence of the current accreditation of 
the Builder under the WHS Accreditation Scheme for the purposes of the Project (if 
the WHS Accreditation Scheme applies). 

(c) After the Building Contract is approved by the Landowner, the Developer must 
promptly provide to the Landowner a complete and fully executed copy of the 
Building Contract. 

(d) The Landowner, the Developer and the Builder must enter into a Builder’s Side 
Deed in respect of each Building Contract at the same time as the Building Contract 
is entered into. The Landowner and the Developer must act reasonably in 
negotiating any changes to the terms of the agreed form of the Builder’s Side Deed. 
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12.3 Approval of Builder and Building Contract 

(a) Within 10 Business Days of receiving a request for consent under clause 12.1 or 
12.2, the Landowner may request additional information to assist the Landowner in 
reviewing the suitability of the proposed Builder and/or the proposed Building 
Contract. 

(b) Provided that the Developer provides (as applicable): 

(i) in respect of a Builder, the information required under clause 12.1(d); or 

(ii) in respect of the Building Contract, a copy of the proposed Building 
Contract and the Building Contract Notice to the Landowner in 
accordance with clause 12.2(a)(i), 

and any additional information requested under clause 12.3(a), the Landowner will 
not unreasonably withhold or delay its consent to the Developer appointing the 
Builder or entering into the proposed Building Contract (as applicable) and the 
Landowner must give the Developer a notice that consent is given or not given within 
15 Business Days of receiving the information required under clause 12.1(d) or 
clause 12.2(a)(i), as applicable. 

13. Financing documents 

13.1 HAFFF Project Agreement and HAFFF Funding Agreement 

(a) The Landowner has entered into the HAFFF Project Agreement and HAFFF 
Funding Agreement with Housing Australia in respect of an Availability Payment, 
Concessional Loan and Grant (as defined in the HAFFF Project Agreement) as part 
of funding for the Project. 

(b) The Developer must by the relevant Preliminary Period Conditions Deadline: 

(i) complete and submit the Application (as defined under the HAFFF 
Project Agreement) to Housing Australia; and 

(ii) procure the novation of the HAFFF Project Agreement from the 
Landowner to the Developer. 

(c) The Landowner must consent to and execute the Application (as defined under the 
HAFFF Project Agreement) to be submitted by the Developer under clause 
13.1(b)(i) by the relevant Preliminary Period Conditions Deadline. 

(d) The Landowner’s entry into a novation deed (on terms satisfactory to Housing 
Australia) is subject to: 

(i) the Developer satisfying the Preliminary Period Condition for the 
completion and submission of the Application (as defined under the 
HAFFF Project Agreement); and 

(ii) Housing Australia providing its approval to the Application (as defined 
under the HAFFF Project Agreement) as submitted by the Developer 
under clause 13.1(b)(i). 

(e) In satisfying the relevant Preliminary Period Condition Deadline under clause 
13.1(b)(i), the Developer must without limitation and subject to Housing Australia’s 
further requirements: 
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(i) be an Eligible Entity capable of meeting Housing Australia’s 
requirements under the HAFFF Project Agreement and HAFFF Funding 
Agreement; 

(ii) do all things reasonable to assist the Landowner in novating the HAFFF 
Project Agreement which includes without limitation, entering into 
relevant documentation, completion and execution of applications, forms 
and provision of information as required by Housing Australia; 

(iii) make an Application (as defined under the HAFFF Project Agreement) to 
Housing Australia for the funding for the Project (with the consent of the 
Landowner) in the manner and form acceptable to Housing Australia); 

(iv) enter into a novation deed or a separate agreement (on terms 
satisfactory to Housing Australia) containing any on-going obligations of 
the Landowner in respect of the Project, if required by Housing Australia; 

(v) accept a full novation of the Funding Documents (with the exception of 
the HAFFF Funding Agreement); 

(vi) must either: 

A. accept a full novation of the HAFFF Funding Agreement 
without amendments and on the terms of a novation deed (on 
terms satisfactory to Housing Australia); or 

B. enter into a deed with Housing Australia having a similar 
effect as the HAFFF Funding Agreement (on terms 
satisfactory to Housing Australia); and 

(vii) progress the Project in a manner and to a standard which will satisfy the 
obligation of the Developer (as recipient) under the HAFFF Project 
Agreement. 

(f) In the event that this deed terminated after the HAFFF Project Agreement is 
novated to the Developer, the Developer must novate the HAFFF Project 
Agreement back to the Landowner in accordance with Housing Australia’s 
requirements. This clause 13.1(f) survives the termination of this deed. 

13.2 Financing documents 

(a) If the Developer requires funding from a Financier (including Housing Australia) to 
fund the Project, the Developer must: 

(i) first obtain the consent of the Landowner to the Financier, which consent 
must not be unreasonably withheld; and 

(ii) first obtain the Landowner’s consent to the terms of the financing that the 
Developer enters into with a Financier, which consent must not be 
unreasonably withheld, 

provided that, the Developer is not required to seek the consent under clause 
13.2(a) to receiving funding from Housing Australia pursuant to the HAFFF Funding 
Agreement. 

(b) The Landowner agrees to enter into: 

(i) a Financier’s Side Deed in the form attached to this deed and to act 
reasonably in negotiating any changes to the terms of the agreed form of 
the Financier’s Side Deed provided that there is no material derogation 
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of the Landowner’s rights under this deed or the form of the Financier’s 
Side Deed attached to this deed; and 

provided that: 

(ii) the Developer pays all Costs reasonably incurred by the Landowner 
arising out of or in connection with the agreements referred to in this 
clause 13.2(b) (including negotiating their terms); and 

(iii) the Landowner is satisfied (acting reasonably): 

(A) that the Financier will not cause any reputational risk to the 
Landowner; 

(B) with the credit standing of the Financier; and 

(C) the entity providing commitments to the Landowner under the 
Financier’s Side Deed is capable of financially performing 
those obligations. 

13.3 Encumbering the Developer’s interest in this deed 

(a) The Developer must not mortgage the Property (other than a mortgage of the 
Developer Social Housing Dwellings once the Developer becomes the registered 
proprietor of the Developer Social Housing Dwellings after the Date of Practical 
Completion). 

(b) The Developer must not mortgage, charge or otherwise encumber the Developer’s 
interest in this deed without the prior consent of the Landowner. 

(c) The Landowner may give, give subject to conditions or withhold consent to a 
request under clause 13.3(b) at the Landowner’s absolute discretion. 

13.4 Landowner termination if Developer is not an Eligible Entity 

If the Landowner or the Developer receives notice from Housing Australia that the Developer is 
not an Eligible Entity, the Landowner may terminate this deed by providing written notice to the 
Developer. 

14. Landowner Capital Advance 

14.1 Provision of Landowner Capital Advance 

(a) The Landowner has agreed to provide the Landowner Capital Advance to the 
Developer for the Developer to use to pay Development Costs in accordance with 
clause 14.2. The Developer must ensure that the Landowner Capital Advance is 
spent: 

(i) only on the Project; and 

(ii) to achieve the Project in accordance with this deed and the Project 
Objectives. 

(b) Despite any other provision of this deed, the Developer cannot make a progress 
drawdown claim in respect of the Development Costs (and the Landowner is not 
required to pay any amount in respect of such a claim) unless and until both of the 
following are satisfied: 

Project Delivery Deed Page 55 



 

      

    
  

      
  

   
  

  

   
  

  
  

  
  

  

   
 

 

  
  

   
 

 
 

  
   

    
    

 
  
  

 
 

 

  
      

   
  

  
    

  
    

(i) all of the Preliminary Period Conditions have been satisfied or waived in 
accordance with this deed; and 

(ii) the Concessional Loan and Grant (as defined under the HAFFF Project 
Agreement) being provided by Housing Australia to the Developer in 
respect of the Project has been exhausted in accordance with the 
HAFFF Project Agreement. 

14.2 Drawdown schedule 

(a) The Landowner will advance the Landowner Capital Advance on a progressive 
basis (but not more frequently than once in a month) provided that the Developer 
provides to the Landowner all of the following with respect to each progress 
drawdown claim: 

(i) copies of invoices claimed by the Developer to be part of the 
Development Costs, which invoice must be itemised; 

(ii) a certificate to the Landowner from the Developer certifying that: 

A. the invoiced amounts are reasonable, proper and legitimate 
Development Costs which have been incurred by the 
Developer; and 

B. the services, work and items to which the invoices relate have 
been done or installed in or on the Property or for the purpose 
of the Development and in accordance with the approvals of 
the Landowner and all relevant Approvals; and 

(iii) a certificate to the Landowner from an independent quantity surveyor 
and independent superintendent, both approved by the Landowner, that 
the invoiced amounts are reasonable, proper and legitimate 
Development Costs which have been incurred by the Developer. 

(b) Provided that the Developer has complied with clause 14.2(a), the Landowner will 
within 15 Business Days of the date of receipt of the invoices and certificates 
referred to in clause 14.2(a), advance to the Developer the total amount certified 
under clause 14.2(a) in respect of the relevant progress drawdown claim (provided 
that such amounts do not, when combined with all previous payments, exceed the 
Landowner Capital Advance). 

(c) The Developer must promptly pay each of the architects, contractors, sub-
contractors, quantity surveyors, consultants and others who have claimed under the 
certified invoices. 

(d) Unless otherwise agreed by the parties, progress drawdown claims by the 
Developer in respect of the Landowner Capital Advance will not on any day exceed 
the aggregate amount set out for progress drawdown claims up to and including 
that day in the drawdown schedule contained in Attachment 6. 

(e) Within 20 Business Days after each time the Landowner Capital Advance is 
adjusted under clause 15.3, the Developer must provide to the Landowner for 
approval (such approval not to be unreasonably withheld) an updated drawdown 
schedule which reflects the amount of the adjusted Landowner Capital Advance but 
is otherwise consistent with the drawdown schedule contained in Attachment 6. 
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15. Adjustment of Financial Model and Landowner Capital 
Advance 

15.1 Financial Model 

(a) The parties acknowledge and agree that there will be a Contract Close Financial 
Model prepared by the Developer. This model will: 

(i) identify the Landowner Capital Advance; and 

(ii) include an estimated price for the Building Contract. 

(b) The Landowner Capital Advance has been calculated independently of the Contract 
Close Financial Model, and the inclusion of the model in this deed does not affect or 
determine the amount of the Landowner Capital Advance. 

15.2 Updating the Financial Model 

(a) During the Preliminary Period, as and when the Developer satisfies each 
Preliminary Period Condition or such condition is waived in accordance with this 
deed on or before the relevant Preliminary Period Conditions Deadline, the 
Developer must update the Contract Close Financial Model to reflect the results of 
each Preliminary Period Condition being satisfied or waived in accordance with this 
deed and the expected and contracted Development Costs. 

(b) The Developer must give the Landowner full visibility of updates under this clause 
15 to the Contract Close Financial Model on an open book basis. 

(c) The updated Financial Model referred to in clause 15.2(a) is provided for reference 
only. It does not create any obligation on the Landowner to approve or accept the 
updated model, nor to increase the Landowner Capital Advance as a result of any 
updates made to it. 

15.3 Adjustment of Landowner Capital Advance 

(a) The parties must regularly discuss (including at meetings of the PCG) whether the 
Landowner Capital Advance will be sufficient in the lead-up to Financial Close. 

(b) Prior to the end of the Preliminary Period, if the Developer is of the opinion that 
there is insufficient funding to deliver and/or operate the Project, the Developer may 
issue a notice to the Landowner requesting an increase in the Landowner Capital 
Advance. 

(c) In the circumstances referred to in clause 15.3(b): 

(i) the Landowner may (in its discretion): 

A. increase the Landowner Capital Advance to cover some or all 
of the shortfall on terms and conditions to be agreed by the 
parties, and the Landowner Capital Advance will be varied 
accordingly; or 

B. decline to increase the Landowner Capital Advance; and 

(ii) the parties will work co-operatively with other lenders to the Project and 
potential new third party lenders to: 

A. secure additional funding to cover the shortfall on terms and 
conditions that are agreed between all relevant parties; and/or 
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B. mutually agree other changes to the Financial Model and/or 
Project Objectives as are necessary to address the Project 
funding shortfall. 

(d) If the additional funding referred to in clause 15.3(c)(ii)A has not been secured by 
the end of the Preliminary Period, no alternative solution has been mutually agreed 
under clause 15.3(c)(ii)B and a funding shortfall remains at the end of the 
Preliminary Period, this is a Preliminary Period Termination Trigger and clause 
3.9(b) applies. 

(e) The parties will update the Financial Model to reflect any agreement or election of 
the Landowner under clauses 15.3(c)(i) and 15.3(c)(ii). 

(f) Notwithstanding anything else in this clause, if the Landowner reasonably 
determines that any request for an increase in the Landowner Capital Advance 
under clause 15.3(b) has arisen because the Developer (in the Landowner’s 
reasonable opinion) sought to reduce its own contribution to the Project as 
identified in Contract Close Financial Model by requesting an increase to the 
Landowner Capital Advance, then the Landowner is not required to pay the 
Developer any amounts under clause 3.10. 

15.4 Repayment of overpaid LCA Paid Amounts 

If at any time the aggregate of all LCA Paid Amounts exceeds the amount of the Landowner 
Capital Advance (as adjusted) at that time, the Developer must repay the excess amount to 
the Landowner within 10 Business Days after notice from the Landowner requiring repayment 
of that excess amount. 

16. Commencement of Works and Compliance with Approvals 

16.1 Developer to commence and complete Works 

(a) The Developer must procure that the Works are commenced, constructed and 
completed: 

(i) in a timely and efficient manner, with due expedition and without delay 
following satisfaction (or waiver) of the last of the Preliminary Period 
Conditions so as to achieve Practical Completion of the Works and the 
issue of an Occupation Certificate for the Works by the Sunset Date; 

(ii) in accordance with this deed and the HAFFF Project Agreement; 

(iii) in a proper and workmanlike manner using Good Industry Practice and 
using materials of a nature described in this deed, or failing any specific 
description then of high quality and fit for the Intended Purpose; 

(iv) so as to satisfy, meet or exceed all the specifications, requirements and 
outcomes committed in this deed; 

(v) in accordance with the: 

A. the Agreed Development Consent; 

B. the Final Design Documentation; and 

C. all other Approvals and Laws; and 
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(vi) using Good Industry Practices to ensure that the Works are executed so 
that upon completion of the Works, the Development complies with all 
Laws and relevant industry applicable standards. 

(b) The Developer must do everything necessary to ensure that each Approval does 
not expire or become invalid due to circumstances within the control of the 
Developer. 

(c) Subject to the Concept Design Documents (and, once finalised, the Final Design 
Document(s)), in respect of each Social Housing Dwelling, the Developer must 
design and carry out the Development so as to achieve the Social Housing Product 
Requirements and Finishes. 

16.2 Not used 

16.3 Developer Warranty 

The Developer represents and warrants that on Practical Completion of the Works, the 
Development complies with and has been constructed and completed 

(a) in accordance with this deed; 

(b) in a proper and workmanlike manner using Good Industry Practice and using 
materials of a nature described in this deed, or failing any specific description then 
of high quality and fit for their Intended Purpose; 

(c) so as to satisfy, meet or exceed all the specifications, requirements and outcomes 
in this deed; 

(d) to meet or exceed the requirements within the NSW Government Apartment Design 
Guide and the LHA Gold Level standard of the Design Guidelines published by 
Livable Housing Australia; 

(e) using Good Industry Practices to ensure that the Works: 

(i) comply with all Laws and relevant industry applicable standards; and 

(ii) are otherwise fit for their Intended Purpose; 

(f) in accordance with: 

(i) the Agreed Development Consent; 

(ii) the Final Design Documentation; 

(iii) a standard of finishes and fixtures that are compliant with the Final 
Design Documentation; and 

(iv) all other Approvals and Laws. 

16.4 Signage and advertising 

The Developer must not without the consent of the Landowner (which may be withheld in the 
Landowner’s absolute discretion), erect any signage or distribute an advertising material in 
digital or print form which contains any references to New South Wales Land and Housing 
Corporation, Homes NSW or the NSW Government or any synonym or acronym thereof. 
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16.5 Professional indemnity insurance 

(a) Before the Developer or any of its Associates commences any design or works in 
respect of the Works (including the Demolition Works), the Developer must effect 
(or cause the Builder and any consultants or contractors carrying out design in 
respect of the Works to effect) professional indemnity insurance with a limit of 
indemnity of not less than $20 million for each claim and in the aggregate for all 
claims during any one 12 month policy period covering the liability of the Developer, 
the Landowner and Builder or relevant consultant or contractor at general law 
arising from a breach of duty owed in a professional capacity, by reason of any 
negligent act or omission of the Developer, the Builder, or any of their respective 
agents, contractors, employees and sub-contractors. 

(b) The Developer must ensure that the insurance referred to in clause 16.5(a) is 
maintained for the entire period from the commencement of design of the Works 
until the date which is 7 years after Practical Completion of the Works. 

17. Project Risks 

17.1 Project Risks 

(a) Subject to clause 3 (and unless otherwise provided in this deed or the other 
Transaction Documents), the Developer accepts all risks in connection with the 
implementation of the Project. 

(b) Without limiting or being limited by clause 17.1(a), the Developer accepts all of the 
following risks – that: 

(i) the Works must comply with all Laws and any change in Law after the 
date of this deed; 

(ii) the Developer does not obtain the financing necessary to carry out the 
Development and all the Works associated with the Development; 

(iii) the Development is not commenced or is abandoned or not completed 
within the timeframes under this deed for any reason including one or 
more of the following matters: 

A. any or all necessary Approvals (other than the Agreed 
Development Consent), licences, consents, naming rights, 
intellectual property rights, other rights are not available or 
delayed; 

B. default by the Builder under the Building Contract (including 
default of any of the Builder’s contractors or sub-contractors); 

C. default by Developer; 

D. delay in transporting plant and machinery; 

E. failure of sophisticated unproven technology; 

F. damage or destruction which is so extensive that it is not 
commercially viable to complete the Development; 

G. import/export restrictions which deny entry/exit into/from the 
country of personnel or equipment required for the 
Development; 
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H. the existence of subterranean storage tanks, walls or services 
or any other items below the surface of the Property which 
may adversely impact on the Development; 

I. industrial relations risks, including industrial action targeting 
the Development; 

J. infrastructure not being delivered to the Property or being 
delayed; and 

K. neighbouring or other developments interfering with the 
Development; 

(iv) remediation works are required in respect of Contamination on the 
Property, including: 

A. remediation works that may be required to be undertaken 
before any construction is able to commence or continue; 

B. any unforeseen pollution or Contamination which is created 
by the Works and Development; 

C. Contamination that is discovered which was not discovered 
prior to the contract date; 

D. the removal or the decommissioning of any tanks including 
subterranean tanks; 

E. underestimation by the Developer of costs associated with the 
remediation of the Property; 

F. remediation standards becoming more stringent after the date 
of this deed or as a result of the Property being used for a 
more sensitive purpose; 

G. if a remediation process involves containment, containment 
fails because of defect; and 

H. if a remediation process involves containment, containment 
fails because of interference by anyone other than the 
Landowner; 

(v) the actual costs of the Development exceed what was anticipated by the 
Developer for any reason; 

(vi) the Development, once completed, is not of the design or quality 
intended by the Developer for any reason including the following: 

A. the Development is not suitable for the purpose of which it 
was undertaken; 

B. the Development will not be able to achieve or perform the 
required/guaranteed performance levels; and 

C. latent defects in the Development; 

(vii) the provision of infrastructure inside and outside Development is 
delayed, not delivered, uncoordinated, unfunded, poor quality and 
includes increased costs, cost over-runs and/or delays; 
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(viii) the Property is unsuitable for the Development because of, for example 
(and without limitation), geological/geotechnical reasons, archaeological 
reasons or flora or fauna reasons, the existence of subterranean storage 
tanks, mine subsidence walls or services which are known before 
construction or discovered during construction; 

(ix) a Native Title Application has been or is made in relation to the Property; 

(x) (other than in respect of the Agreed Development Consent) Approvals, 
Modifications of Development Consent or variations of Approvals 
required in relation to the Development are not obtained; 

(xi) (subject to clause 23) Force Majeure Events occur during the 
Development; 

(xii) the Developer or Builder become insolvent; and 

(xiii) economic fluctuations occur or there is a downturn in the residential 
property market. 

17.2 Developer relies on own skill and judgment 

Neither the requirement to obtain the Landowner’s consent, nor any consent given by any 
Consent Authority or other relevant Authority imposes any duty, obligation or liability on the 
Landowner in relation to the design or construction of the Development and in this regard the 
Developer relies on its own skill and judgment, and that of its Associates in relation to the 
Works and the Development generally. 

17.3 Developer’s acknowledgment in relation to risk 

The Developer must not make any Claim against the Landowner in relation to any 
representation or any advice in respect of a matter relevant to the Developer’s assessment or 
undertaking of the Development or the Developer’s decision to enter into this deed. 

17.4 Home Building Act 

The Developer must: 

(a) comply with all of the Landowner’s obligations under the Home Building Act; 

(b) indemnify the Landowner against any warranties that the Landowner has to 
provide, or liabilities that the Landowner may incur, under the Home Building Act to 
any person; 

(c) take out all insurances that the Landowner is required to take out under the Home 
Building Act, and bear the cost of any insurances that the Landowner is required to 
take out under the Home Building Act; and 

(d) to the extent permitted by Law, be responsible to purchasers and occupiers of the 
Landowner Social Housing Dwellings and the Developer Social Housing Dwellings 
for the satisfaction of the Landowner’s obligations and requirements under the 
Home Building Act. 

17.5 Design and Building Practitioners Act 2020 (NSW) 

(a) The parties acknowledge and agree that: 

(i) in respect of Project, the Landowner has not, and will not, perform 
building work, prepare designs, manufacture or provide building product, 
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supervise, coordinate, project manage or otherwise have substantive 
control over the carrying out of any Work; and 

(ii) for the purposes of the DBP Act and the DBP Regulation the person who 
carries out construction work in respect of the Project will be the 
Developer and not the Landowner. 

(b) The Developer warrants to the Landowner that it is fully aware of the requirements 
of the DBP Act and the DBP Regulation and the Developer undertakes to the 
Landowner to comply with all obligations under the DBP Act in and the DBP 
Regulation respect of the Project. 

17.6 Residential Apartment Buildings (Compliance and Enforcement Powers) 
Act 2020 (NSW) 

(a) The parties acknowledge and agree that: 

(i) for the Project each of the Landowner and the Developer may be a RAB 
Developer but notwithstanding this the Developer will be responsible for, 
and will perform and satisfy, all obligations and liabilities placed on the 
RAB Developer under the RAB Act and RAB Regulations; 

(ii) where any prohibition order, stop work order or building work rectification 
order is served on either of them under the RAB Act in respect of the 
Project they will promptly provide a copy to the other and the Developer 
must immediately comply with all such orders; and 

(iii) where any compliance cost notice is served on either of them under the 
RAB Act in respect of the Project they will promptly provide a copy to the 
other and the Developer must pay the amount owing under the notice to 
the secretary under the RAB Act, or to the Landowner if the Landowner 
has already paid the amount to the secretary under the RAB Act. 

(b) The Developer warrants to the Landowner that it is fully aware of, and will comply 
with, all the requirements of the RAB Act and the RAB Regulations in respect of the 
Project. 

18. Condition of the Property 

18.1 Site Conditions 

Subject to clause 3, the Developer acknowledges that it accepts responsibility for all Site 
Conditions and that it must construct the Works or procure the construction of the Works with 
proper consideration of the Site Conditions. 

18.2 Condition of Property 

The Developer: 

(a) represents and warrants to the Landowner that the Developer accepts: 

(i) the nature, quality, condition and state of repair of the Property and all 
matters arising from the Property; and 

(ii) the Property (including, without limit, any improvements, fixtures and 
inclusions (if applicable)) as it is and subject to all defects (latent or 
patent, including any Latent Condition) and all dilapidation and 
infestation and subject to the presence of any Contamination; and 
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(b) subject to clause 3 must not make any objection or claim for compensation against 
the Landowner, delay the carrying out of any Works (such that the Developer may 
not achieve a Milestone in accordance with this deed) or terminate this deed 
because of anything in connection with: 

(i) any of the matters referred to in clause 18.1; 

(ii) loss, damage, dilapidation, infestation, defect (latent or patent) or 
mechanical breakdown which may affect the Property except to the 
extent caused or contributed to by the Landowner or the Landowner’s 
Associates (other than the Developer and the Developer’s Associates) 
after the date of this deed; 

(iii) permissibility of land uses on the Property; 

(iv) the presence in or on the Property of Contamination except to the extent 
any Contamination was caused or contributed to by the Landowner or 
the Landowner’s Associates (other than the Developer and the 
Developer’s Associates) after the date of this deed; 

(v) the condition or existence or nonexistence of services: or 

(vi) any action or non action by any person. 

18.3 No claims 

Subject to clause 3, the Developer is not entitled to make any objection or any claims for 
compensation against the Landowner in relation to condition of the Property. 

19. Contamination, environmental, Native Title and heritage 
obligations 

19.1 Contamination 

The Developer acknowledges and agrees that: 

(a) there is Contamination on the Property and/or any improvements on the Property, 
including as detailed in the Disclosure Materials; and 

(b) there may be Pollution on the Property and/or in any improvements on the Property. 

19.2 Environmental Laws 

The Developer must comply with and observe all Environmental Laws in carrying out the 
Project and complying with its obligations under this deed. 

19.3 Developer not to cause Pollution or Contamination 

Except where it is authorised pursuant to any Approval, the Developer must not cause any 
Pollution or Contamination in respect of the Project. 

19.4 Environmental matters 

In addition to the other requirements under this deed, the Developer agrees to keep the 
Landowner informed in connection with all material environmental aspects of the Works. 
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19.5 Environmental risk 

(a) Subject to clause 19.5(b), the Developer acknowledges and agrees that subject to 
the provisions of this deed, the Developer bears the risk of complying with all 
Environmental Laws and is not entitled to: 

(i) make a claim, objection or requisition against the Landowner or delay, 
rescind or terminate any Transaction Document; or 

(ii) request any extension of time to perform its obligations under any 
Transaction Document, 

by reason of the Developer complying with and observing all Laws in connection 
with: 

(iii) the Property until Practical Completion of the Works; 

(iv) the Works; or 

(v) the use or occupation of Developer controlled property until Practical 
Completion of the Works, 

whether or not those Laws are imposed on the Landowner or the Developer. 

(b) The Developer is not required to comply with Environmental Laws where such 
compliance is necessitated by Contamination to the Property caused or contributed 
to by wrongful or reckless act by the Landowner or the Landowner’s Associates 
after the date of this deed. 

19.6 Finding of Relics 

The Developer: 

(a) acknowledges and agrees that: 

(i) Relics may be found on, in or under the surface of the Property; and 

(ii) as between the Landowner and the Developer, any such Relics are and 
will remain the property of the Landowner (unless otherwise directed by 
the Landowner); and 

(b) must, upon the discovery of a Relic: 

(i) promptly notify the Landowner; and 

(ii) comply with all Laws relating to the discovery of the Relic. 

19.7 Native Title Applications and Threatened Species Claims 

The Developer agrees that if: 

(a) there is a Native Title Application; or 

(b) a Threatened Species Claim is commenced, 

affecting any part of the Property or the carrying out of the Works, the Developer must: 

(c) continue to perform its obligations under this deed and the other Transaction 
Documents unless otherwise: 
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(i) ordered by any court or tribunal; or 

(ii) required by Law; and 

(d) take all reasonable steps to mitigate any loss or Cost to the Landowner arising out 
of clause 19.7(c). 

19.8 No claim by Developer 

Except as otherwise expressly provided in this deed, the Developer may not make a Claim 
against the Landowner for any Costs, Losses or damages incurred by the Developer arising 
from or in connection with any of the matters referred to in clauses 19.6 and 19.7. 

20. Workplace health and safety 

20.1 Application of this clause 20 

In this clause 20, terms that are capitalised but not defined have the meanings given to them in 
the WHS Act or the WHS Regulation. 

20.2 Developer’s obligations 

(a) The Developer must ensure that: 

(i) in carrying out any Works it complies with the WHS Act and WHS 
Regulation; 

(ii) the Builder, all subcontractors and consultants and all persons for whom 
it is responsible or over whom it is capable of exercising control, comply 
with the requirements referred to in this clause 20 and their respective 
obligations under the WHS Act and WHS Regulation; 

(iii) it complies with its obligation under the WHS Act and WHS Regulation to 
consult, cooperate and coordinate activities with all other persons who 
have a work health and safety duty in relation to the same matter; 

(iv) it does not do anything or fail to do anything that would cause the 
Landowner to be in breach of the WHS Act and WHS Regulation; 

(v) the duties imposed on a principal contractor under the WHS Act and 
WHS Regulation are discharged; 

(vi) immediately (and in any case not less than two hours) upon becoming 
aware of a Notifiable Incident, the Developer notifies the Landowner of 
any Notifiable Incident (in addition to notifying the relevant Authority) and 
of any safety-related correspondence (including a prohibition or 
improvement notice) issued by any relevant Authority in connection with 
the Works, the Developer or the Builder and any other person who will 
undertake the Works; and 

(vii) it imposes corresponding obligations to those set out in clause 
20.2(a)(iv) on the Builder and any other person who will undertake the 
Works. 

(b) In this clause, Notifiable Incident means any incident requiring notification to an 
Authority under the WHS Act or WHS Regulation. 
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20.3 WHS Audit 

(a) If requested by the Landowner, the Developer must allow, and do all things 
reasonably necessary to allow the Landowner to conduct (or the Landowner to 
procure) an audit of compliance on the Developer, the Builder or any other person 
undertaking the Works in accordance with this clause 20 and under the WHS Act 
and WHS Regulation. 

(b) The Developer must allow a third party appointed by the Landowner to conduct the 
audits as required by clause 20.3(a) from time to time as reasonably required by the 
Landowner. 

(c) If an audit identifies any breach of this clause 20 or the WHS Act or the WHS 
Regulation, the Developer must, within a reasonable time, given the nature of the 
breach, and at its own Cost: 

(i) do all things necessary to remedy that breach; and 

(ii) comply with all reasonable directions of the Landowner in respect of 
remedying that breach. 

20.4 No release 

For the avoidance of doubt, nothing in this clause 20 in any way releases the Developer from 
its obligations to the Landowner under this deed. 

21. Project Control Group 

21.1 PCG Establishment 

(a) The Landowner and the Developer must establish a PCG. 

(b) The parties will endeavour to establish the PCG within 20 Business Days after the 
date of this deed. 

21.2 PCG composition 

(a) The PCG will be comprised of 2 representatives appointed by the Developer and 2 
representatives appointed by the Landowner. 

(b) A party may replace a representative with another of equivalent seniority by notice 
in writing to the other party if the representative: 

(i) leaves the employment of the relevant party; or 

(ii) is no longer involved in the Project. 

21.3 Quorum 

(a) The quorum for any meeting of the PCG will be 2 representatives nominated by 
each of the Landowner and the Developer. 

(b) If a quorum is not present after the first 30 minutes, the meeting will be adjourned 
for one week. 

(c) A meeting of the PCG may not proceed to business until a quorum is present. 
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21.4 PCG meetings 

(a) The PCG must meet at least once every calendar month or such other times as 
agreed between the parties until the Date of Practical Completion. 

(b) All meetings of the PCG will be held at the time and place agreed by the members. 

(c) The PCG may conduct their meetings wholly or partly by telephone, teleconference 
or video conference facility or any other electronic device but a quorum of members 
present or otherwise attending must be in simultaneous contact or communication 
with one another. 

(d) The Developer must provide a meeting agenda (including all supporting materials to 
be considered by the PCG) to the Landowner at least 5 Business Days before each 
meeting of the PCG. 

21.5 Minutes 

(a) The Developer: 

(i) is responsible for preparing minutes of meetings of the PCG and for 
preparation of action lists of matters that need to be undertaken or 
pursued following each such meeting; 

(ii) must provide the minutes and action lists to the Landowner within 5 
Business Days after each PCG meeting; and 

(iii) must make such amendments to the minutes and action lists as 
requested in writing by the Landowner (acting reasonably) no later than 
10 Business Days after receipt of the original meeting minutes and 
action lists, and promptly provide the amended minutes and action list to 
the Landowner. 

(b) No member of the PCG has any power to bind the parties to any act, matter or thing 
otherwise than pursuant to an express written authority to do so given from time to 
time by any party or an express power granted under this deed. 

21.6 Voting 

Each representative has one vote on all matters to be considered by the PCG and the 
decisions of the PCG must be unanimous. 

21.7 Limitations on PCG 

(a) Each representative of the PCG must act reasonably, consistent with this deed and 
within the delegated authority of that representative’s appointing party in 
considering a matter before the PCG. 

(b) Except with the unanimous agreement of the PCG, when considering a matter 
before the PCG each representative of the PCG must take into account and must 
not make decisions inconsistent with previous approvals given by the PCG. 

21.8 Reports 

(a) The Developer must produce a PCG Report in advance of each PCG meeting, and 
provide a copy of that PCG Report to each of the Landowner’s representatives no 
later than 5 Business Days before the relevant PCG meeting. 

(b) At the first PCG meeting the parties will agree the contents of the PCG Report, 
which can be changed by agreement by the PCG over the course of the Project: 
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(c) Where an event occurs which impacts on the timing of the Works and the event 
cannot be quickly addressed by the Developer without reference to the PCG (Delay 
Event): 

(i) the Developer must provide reasonable details of the Delay Event to the 
PCG; and 

(ii) the PCG must consider the details and make recommendations to the 
Developer about any remedial action which is reasonably necessary to 
address the consequences of the Delay Event. 

(d) After consulting with the PCG, the Developer will take such action as is reasonably 
necessary to address the consequences of the Delay Event, having regard to the 
recommendations of the PCG provided it is not required to incur any Costs in doing 
so. 

(e) The Developer must include details of any action taken by it in respect of a Delay 
Event in the PCG Report immediately following the occurrence of a Delay Event. 

(f) Where a: 

(i) change in Law; or 

(ii) change in government policy, 

occurs which adversely impacts on the Project the Developer must provide 
reasonable details of such change in Law or change in government policy to the 
PCG. 

22. Ownership of Intellectual Property 

22.1 Developer’s Warranty 

The Developer warrants that: 

(a) the Developer is entitled to use the Intellectual Property for the completion of the 
Development and the performance by the Developer of its obligations under this 
deed; 

(b) the completion of the Development, the performance by the Developer of its 
obligations under this deed or the enjoyment by the Landowner of the rights or 
benefits it has under this deed or otherwise at Law will not involve the breach of any 
rights of any third party; and 

(c) it is able and entitled to grant the licence described in clause 22.3. 

22.2 Developer’s Indemnity 

The Developer indemnifies and will keep indemnified the Landowner, its officers, employees, 
agents and contractors from and against all Claims, liability, Loss, damage, Costs and 
expenses (including legal costs on a solicitor and own client basis) arising out of any Claim 
that the Intellectual Property or any use thereof by or on behalf of the Landowner infringes the 
rights of a third party. 

22.3 Grant of licence 

(a) The Developer grants to the Landowner a perpetual, irrevocable, non-exclusive and 
royalty free licence to use, reproduce, modify and adapt the Intellectual Property for 
the purpose of enjoying the benefit of the Development and otherwise as described 
in clause 22.3(b). 
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(b) The Landowner may use and may authorise other persons to use the Intellectual 
Property, all Design Documentation and any other materials or information 
prepared by or on behalf of the Developer as part of or in connection with the 
Development including any enhancements or modifications thereto, for any purpose 
whatsoever in connection with the Development (including any subsequent 
refurbishment, reconstruction, alteration or extension of or to the Development). 

22.4 Further action required by the Developer 

The Developer: 

(a) must, at the request of the Landowner, execute any document reasonably required 
by the Landowner for the purpose of perfecting or more fully giving effect to the 
licence described in clause 22.3; 

(b) must do all such further acts, including securing such additional rights as may be 
necessary to give effect to the granting of the licence described in clause 22.3; 

(c) irrevocably appoints the Landowner as its attorney with full power and authority to 
execute any document described in clause 22.4(a); and 

(d) must deliver to the Landowner a copy of all Design Documentation, and any 
enhancements or modifications thereto as it is approved by the Landowner under 
this deed. 

22.5 Landowner’s rights on termination 

(a) The licence described in clause 22.3 and the Landowner’s rights under this clause 
22 will not be affected by any matter or thing, including without limitation the 
termination of this deed or any dispute under this deed and the Landowner will be 
able to rely on the licence described in clause 22.3 in the event of the termination of 
this deed and will be able to use the Intellectual Property and all Design 
Documentation (together with any other materials prepared by or on behalf of the 
Developer as part of or in connection with the Development) as if it owned that 
information. 

(b) On the termination of this deed, the Developer will assign or novate to the 
Landowner (or anyone nominated by the Landowner) at the Developer’s cost all 
Intellectual Property, Design Documentation and any other material referred to in 
clause 22.5 which has been prepared by or on behalf of the Developer as part of or 
in connection with the Development. 

22.6 Moral Rights warranty 

The Developer must use its best endeavours to procure to the extent permitted by Law, an 
undertaking, from each individual author employed by each party performing any design work 
in relation to the Works, not to enforce any Moral Rights that an author may have, now or in 
the future, in any such design work in which copyright subsists, so that the Landowner may 
freely exercise its rights pursuant to the licence granted under this clause 22. 

22.7 Transfer of Landowner’s Intellectual Property 

(a) In this clause, the Landowner’s Intellectual Property means the Landowner’s 
right, title and interest in all intellectual property rights (including without limitation all 
copyright) created for or on behalf of the Landowner in the Concept Design 
Documents. 

(b) The Landowner warrants that: 
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(i) the Landowner is entitled to use the Landowner’s Intellectual Property for 
the completion of the Development; and 

(ii) it is able and entitled to transfer or novate the Landowner’s Intellectual 
Property rights in accordance with clause 22.7(c). 

(c) The Landowner must use its best endeavours to transfer or novate to the Developer 
the Landowner’s Intellectual Property rights. Any transfer or novation of the 
Landowner’s Intellectual Property rights referred to in this clause: 

(i) will take effect from the date of the deed of novation or transfer entered 
into by the parties and any relevant third parties in respect of the 
Landowner’s Intellectual Property rights; and 

(ii) only takes effect to the extent to which the relevant consultant or 
individual author engaged by or on behalf of the Landowner in 
connection with the Landowner’s Intellectual Property has been engaged 
on the terms of the Landowner’s standard consultancy agreement, or 
other agreement, which permits the transfer or novation referred to in 
this clause 22.7(c). 

(d) On the termination of this deed, the Developer will assign or novate the 
Landowner’s Intellectual Property to the Landowner (or anyone nominated by the 
Landowner). 

22.8 No merger 

This clause 22 and the rights and obligations of the Landowner and the Developer continue 
beyond termination of this deed. 

23. Milestones and extensions of time 

23.1 Achieving Milestones by the Milestone Date 

The Developer must achieve each of the Milestones by the relevant Milestone Date. 
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23.3 Conditions precedent to extensions of time – Milestone Date 

The Developer may only claim an extension of time under clause 23.2 if: 

(a) the Developer gives to the Independent Certifier and the Landowner details of the 
number of days claimed, the date the cause of delay first arose, and the date the 
delay ceased within 20 Business Days after the earlier of the day the Developer 
became aware, and the day the Developer ought reasonably to have become 
aware, of the cause of delay ceasing; 

(b) (and to the extent) the delay has not been caused or contributed to by the 
Developer or the Developer’s Associates (including any subcontractor or proposed 
tenant); and 

(c) the Developer has used its reasonable endeavours to remedy the cause of the 
delay and to minimise the delay provided the Developer is not obliged to incur any 
Costs in doing so. 

23.4 Concurrent delays – Milestone Date 

If more than one event set out in clause 23.2 causes concurrent delays, then to the extent that 
the delays are concurrent the Developer is not entitled to an additional extension of time to the 
Milestone Date. 

23.5 Determination by Independent Certifier – matters for consideration 

The issue of whether the Developer is or is likely to be delayed in achieving a Milestone by a 
Milestone Date as a result of one of the reasons in clause 23.2(a) to 23.2(d) (inclusive) must 
be referred for determination by the Independent Certifier. In determining whether the 
Developer is or is likely to be delayed in achieving a Milestone by a Milestone Date as a result 
of one of the reasons in clause 23.2(a) to 23.2(d) (inclusive), the Independent Certifier: 

(a) may take into account whether the Developer has taken all reasonable steps to 
preclude the occurrence of the cause and minimise the consequences of the delay 
(provided the Developer is not obliged to incur any Costs in doing so); and 

(b) may not take into account whether the Developer can achieve the Milestone by the 
Milestone Date without an extension of time. 

The Independent Certifier must promptly notify the Developer and the Landowner of the 
Independent Certifier’s determination about whether a Milestone Date is extended and, if so, 
by what period. 

23.6 Determination of Independent Certifier final – Milestone Date 

The Independent Certifier’s determination under clause 23.5 is final and binding except in the 
case of manifest error, in which case either party may refer the issue to determination in 
accordance with clause 35. 

23.7 Changes to the Milestone Date – extensions of time 

If the Developer obtains an extension of time under clause 23.5, then the relevant Milestone 
Date is deemed to be extended by the number of days granted under clause 23.5. 

23.8 Limitation to extension of time – Milestone Dates 

Notwithstanding any other provisions in this deed, the Landowner and the Developer agree 
that no extension of time will be given to the Developer in any circumstances which has the 
effect of extending a Milestone Date by more than 3 months after the Milestone Date originally 
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provided for in this deed unless the cause of the extension of time is as a result of one of the 
following: 

(a) an act or omission of the Landowner or the Landowner’s Associates resulting in a 
breach of this deed by the Landowner, or because of the wrongful or reckless act or 
omission of the Landowner or the Landowner’s Associates; or 

(b) the Landowner is required to grant or refuse its approval or consent, and the 
Landowner does not grant or refuse its approval or consent within the time 
stipulated in this deed, 

and provided always that the Milestone Date (if extended under this clause) does not result in 
a date that is after the Date of Satisfaction (as defined under the HAFFF Project Agreement). 

23.9 Unilateral right to grant extension - Milestone Dates 

Notwithstanding that the Developer is not entitled to or has not claimed an extension of time 
under this clause 23, the Landowner may at any time direct an extension of time to the 
Milestone Date by giving written notice to the Developer but the Landowner has no obligation 
to grant, or to consider whether it should grant, an extension of time and the Landowner is not 
required to exercise this discretion for the benefit of the Developer. 

23.10 Extensions of time to the Sunset Date or Milestone Date 

(a) In addition to the Developer’s rights under this clause 23 to an extension of time, if 
the Developer, as recipient under the HAFFF Project Agreement, is entitled to (and 
is granted) an extension of time to: 

(i) the Longstop Date under the HAFFF Project Agreement, or if the 
Longstop Date under the HAFFF Project Agreement is otherwise varied 
by Housing Australia and the Developer resulting in an extension of the 
Longstop Date, 

then: 

(ii) the Sunset Date is extended by the same period of time as the Longstop 
Date is extended under the HAFFF Project Agreement. 

(b) Within 5 Business Days of the Longstop Date being extended under the HAFFF 
Project Agreement, the Developer must give to the Landowner notice of the date to 
which the Longstop Date is extended. 

24. Development Costs 

24.1 Determination of Development Costs 

(a) The Developer must: 

(i) on or before the Date of Practical Completion, submit to the Landowner 
the Developer’s reasonable estimate of the total Development Costs 
(plus GST); and 

(ii) as soon as practicable, submit to the Landowner the Developer’s 
determination of the total Development Costs (plus GST). 

(b) The parties agree that as soon as practicable following the Developer’s 
determination of the total Development Costs (plus GST) referred to in clause 
24.1(a)(ii) and in any event within 5 Business Days of that date, the parties will 
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exchange adjustment notes in accordance with clause 36.7 for their respective 
supplies under this deed. 

24.2 Apportionment of Development Costs 

The Developer must: 

(a) in conjunction with the reasonable estimate of total Development Costs (plus GST) 
provided under clause 24.1(a)(i), provide the Landowner with a Development Costs 
Apportionment Statement, calculated in accordance with that reasonable estimate; 
and 

(b) in conjunction with the determination of total Development Costs (plus GST) 
provided under 24.1(a)(ii), and to the extent that the determination of the total 
Development Costs (plus GST) provided by the Developer under clause 24.1(a)(ii) 
differs from the reasonable estimate provided under clause 24.1(a)(i), provide a 
revised Development Cost Apportionment Statement calculated in accordance with 
that determination. 

25. Practical Completion 

25.1 Developer to provide notice 

The Developer must give to the Landowner a written notice specifying the date the Developer 
estimates that Practical Completion will occur: 

(a) 30 days before that date; and 

(b) 7 days before that date. 

25.2 Inspection of Works 

(a) Within 2 Business Days after service of the notice referred to in clause 25.1(b), the 
Developer and the Landowner must inspect the Works together with the 
Independent Certifier and the Developer will request in writing that the Independent 
Certifier issues the Certificate of Practical Completion. 

(b) Within 5 Business Days of receiving the request from the Developer referred to in 
clause 25.2(a), the Developer must procure the Independent Certifier to give the 
Developer and the Landowner either a Certificate of Practical Completion or written 
reasons for not doing so. 

(c) If the Independent Certifier determines that the Certificate of Practical Completion is 
not to be issued, the Developer will procure that not less than 2 Business Days’ 
notice is given to the Landowner and the Independent Certifier of the intention to re-
inspect the Works with a view to issuing the Certificate of Practical Completion. This 
procedure will be repeated as often as is necessary until the Certificate of Practical 
Completion is issued. 

25.3 Issue of Certificate of Practical Completion 

The Developer must procure the Independent Certifier to issue a Certificate of Practical 
Completion when Practical Completion has been achieved in respect of the Works. 
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26. Defects warranty 

26.1 Defects Period 

(a) Subject to clause 26.2, as soon as practicable after the Date of Practical 
Completion but no later than the expiration of the Defects Period, the Developer 
must, at its Cost, rectify all Defects in the Social Housing Works and/or the Shared 
Services Works whether or not they are: 

(i) identified and notified to the Developer by the Landowner or the 
Independent Certifier during the Defects Period; or 

(ii) the Developer becomes aware of the Defect by other means. 

(b) If the Developer is required to rectify any Defect under this clause 26 after the Date 
of Practical Completion, the Landowner must provide the Developer with 
reasonable access to the Landowner Social Housing Dwellings in order for the 
Developer to comply with this clause 26. 

(c) When rectifying Defects after the Date of Practical Completion, the Developer must 
do so at times: 

(i) so as to minimise the impact on the Landowner’s use of the relevant 
Landowner Social Housing Dwellings and Shared Services Works; and 

(ii) in a manner which causes as little inconvenience as possible to the 
Landowner or the occupiers of the Landowner Social Housing Dwellings 
and users of the Shared Services Works. 

26.2 Defect notification 

(a) If at any time prior to the expiration of any Defects Period, the Landowner discovers 
or believes there is a Defect, the Landowner may give the Developer a direction 
identifying the Defect and requiring the Developer to rectify the Defect, or any part 
of it, and specifying the reasonable time within which this must occur. 

(b) If the Developer does not rectify a Defect within the time specified in clause 26.2(a) 
(as may be extended by the Landowner acting reasonably having regard to the 
nature of the Defect) then: 

(i) the Landowner may give notice to the Developer requiring the Developer 
to commence, continue or complete (as the case may be) the 
rectification of the Defect within the time specified in the notice given 
under this clause 26.2(b)(i); and 

(ii) if the Developer does not comply with the notice under clause 26.2(b)(i), 
the Landowner may by written notice to the Developer appoint a 
contractor to rectify the Defect at the Developer’s Cost (Appointed 
Contractor). 

(c) Subject to clause 26.6, if the Landowner appoints an Appointed Contractor: 

(i) the Developer is responsible for any further rectification works arising out 
of the work performed by the Appointed Contractor; and 

(ii) the Developer remains liable for Loss suffered or incurred by the 
Landowner from the Defect. 
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(d) To the extent that the rectification of Defects has been performed by an Appointed 
Contractor, the Landowner will inform the Developer of completion of the 
rectification of the Defects performed by the Appointed Contractor. 

26.3 Rectification of Defect 

If a direction is given under clause 26.2(a): 

(a) the Developer must, at its Cost, rectify the Defect (or the part of it) identified in the 
direction: 

(i) within the time specified in the Landowner’s direction; 

(ii) in accordance with the requirements of the Landowner and any other 
relevant Authority; 

(iii) so as to minimise the impact on the use of the relevant Landowner 
Social Housing Dwellings and the Shared Services Works by the 
Landowner or occupiers; and 

(iv) in a manner which causes as little inconvenience as possible to the 
Landowner or occupiers of the Landowner Social Housing Dwellings and 
the Shared Services Works; or 

(b) if the Developer: 

(i) does not agree that there is a Defect then the Developer may, at its 
Cost, refer the matter to an expert nominated by the President of the 
Australian Institute of Architects NSW Chapter for resolution and will only 
be required to rectify the alleged Defect if the expert determines that 
there is a Defect; or 

(ii) is unable (acting reasonably) to rectify the Defect in accordance with the 
Landowner’s direction, then the Developer may, at its Cost, submit an 
alternative proposal to the Landowner for rectifying the Defect.  If that 
proposal is accepted by the Landowner, the Developer must then rectify, 
at its Cost, the Defect in accordance with the proposal.  The parties must 
use reasonable endeavours to achieve the best solution to rectify the 
Defect and if the parties are unable to agree on the manner for 
rectification of the Defect within 15 Business Days of the date of a 
direction under clause 26.2(a) then either the Developer or the 
Landowner may appoint an expert nominated by the President of the 
Australian Institute of Architects NSW Chapter to make a determination 
in relation to the manner for rectification of the Defect. The Cost of the 
expert must be borne by the Developer and the determination is final and 
binding on the parties. The Developer must, at its Cost, rectify the Defect 
in accordance with the expert’s determination. 

26.4 Claims for correction of Defect 

The Developer will not be entitled to make a Claim against the Landowner for rectifying any 
Defect. 

26.5 Extension of Defects Period 

If: 

(a) the Landowner gives the Developer a direction under clause 26.2(a) during any 
Defects Period; and 
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(b) the Developer rectifies the Defect (or the part of it) identified in the direction (or if an 
Appointed Contractor rectifies the Defect as provided for in clause 26.2), 

the relevant Defects Period for that part of the Social Housing Works or Shared Services 
Works the subject of the direction may be extended by the Landowner up to the period of 12 
months commencing upon achievement of the rectification of the Defect (or the part of it) 
identified in the direction or such longer period as agreed between the parties. 

26.6 Defect rectification by Appointed Contractor 

If the Landowner has appointed an Appointed Contractor: 

(a) the Developer acknowledges and agrees that, except where the Appointed 
Contractor causes wilful damage to the Social Housing Works or the Shared 
Services Works while rectifying a Defect, the Landowner will not be liable upon any 
Claim by the Developer arising out of or in any way in connection with the 
Appointed Contractor rectifying the Defect; and 

(b) the Landowner must use reasonable endeavours to ensure that the Landowner 
obtains a warranty from the Appointed Contractor in respect of its Defect 
rectification work which is in a form and for a period which would normally be 
provided for similar work to the work performed as determined by the Landowner 
acting reasonably. 

26.7 Rights not affected 

Neither the Landowner’s rights nor the Developer’s liability, whether under this deed or 
otherwise according to Law in respect of Defects and whether before, on or after the expiration 
of the Defects Period, will be in any way affected or limited by: 

(a) the rights conferred upon the Landowner by this clause 26 or any other provision of 
this deed; 

(b) the exercise of, or the failure by the Landowner to exercise, any rights; or 

(c) any notice or direction of the Landowner under clause 26.2. 

27. Transfer of Developer Social Housing Dwellings 

27.1 Contract for the Sale of Developer Social Housing Dwellings 

(a) Prior to the Date of Practical Completion, the Landowner must prepare the Contract 
in the form of the Proposed Contract in accordance with clause 27.3, and by 
including necessary updates to the Proposed Contract for Sale, which without 
limitation include the following: 

(i) inserting the address and title details for the Developer Social Housing 
Dwellings and the Developer’s Proportion of the Public Areas and 
Shared Facilities on the front cover page, Schedule 3 and Schedule 4; 

(ii) on page 2, ticking the list of documents to be attached to the Contract 
and attaching the relevant documents to the Contract; 

(iii) not used; 

(iv) inserting the purchaser’s details on the front cover page and in Schedule 
3; 

(v) inserting the purchaser’s solicitor’s details on the front cover page; 
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(vi) inserting the purchaser’s notice details in special condition 64(a); 

(vii) updating the execution blocks of the parties; 

(viii) updating Schedule 2 (Information Documents); and 

(ix) updating Schedule 4 (Vendor’s replies to the requisitions on title), 

and issue it to the Developer for execution as purchaser. 

(b) The Developer must execute the Contract referred to in clause 27.1(a) and return 
the executed Contract to the Landowner within 10 Business Days after receiving 
the Contract referred to in clause 27.1(a) from the Landowner. 

(c) The Landowner must execute the Contract referred to in clause 27.1(a) and return 
an executed counterpart of the Contract to the Developer within 10 Business Days 
after receiving the Contract referred to in clause 27.1(a) executed by the Developer. 

27.2 Conveyancing Act documents 

The Developer acknowledges that copies of the documents prescribed for the purpose of 
section 52A(2)(a) of the Conveyancing Act 1919 (NSW) were attached to this deed before the 
Developer signed this deed. 

27.3 Updating Proposed Contract 

If, before the Date of Practical Completion, the Landowner’s solicitors give the Developer’s 
solicitors all or any one or more of the following: 

(a) a document or documents that a change in the Law since the date of this deed 
requires to be attached to a contract for sale of land; 

(b) an updated version of any document or documents attached to the Proposed 
Contract; or 

(c) an updated description of the title to the Developer Social Housing Dwellings and 
the Developer’s Proportion of the Public Areas and Shared Facilities to be 
transferred to the Developer, 

or if the Developer Social Housing Dwellings are the subject of a strata plan of subdivision, 
then the Developer agrees that the Landowner is entitled to do all or any one or more of the 
following, as the case may require: 

(d) attach the document or documents to the Contract; 

(e) replace the relevant parts of the Proposed Contract with the updated version the 
document or documents; 

(f) update the description of the title to the Developer Social Housing Dwellings and 
the Developer’s Proportion of the Public Areas and Shared Facilities to be 
transferred to the Developer; and 

(g) update the Contract as necessary to reflect that the Developer Social Housing 
Dwellings are the subject of a strata plan. 

27.4 No caveat 

(a) The Developer must not lodge a caveat on the title to the Property. 
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(b) If a person claiming through the Developer (including the Developer’s Financier) 
lodges a caveat on the title to the Property, then the Developer must procure that 
the caveat is withdrawn promptly. 

28. Default 

28.1 Trigger Notice 

(a) If a Trigger Event occurs, the Landowner may give the Developer a notice 
specifying the Trigger Event and stating that the Developer must remedy that 
Trigger Event. 

(b) If the Landowner gives the Developer a Trigger Notice under clause 28.1(a), the 
Developer must: 

(i) immediately take steps to remedy, mitigate, minimise or avoid the 
effects, consequences or duration of the Trigger Event; 

(ii) do all things necessary to prevent the occurrence of the Trigger Event; 
and 

(iii) (if the Trigger Event is capable of cure) within 10 Business Days after the 
Trigger Notice, provide to the Landowner a draft remediation plan, which 
must include: 

A. the nature of the Trigger Event and its cause; 

B. the steps being or to be taken by the Developer to identify 
and investigate the cause of and rectify and prevent the 
occurrence or reoccurrence of the Trigger Event; 

C. each task to be undertaken, the date by which each task is to 
be completed and the additional resources and personnel (if 
applicable) to be applied to remedy or prevent the Trigger 
Event from recurring; 

D. the timeline for remedying the Trigger Event, which must be 
appropriate for the nature of the Trigger Event and must not, 
in any circumstance, exceed 6 months or the Sunset Date; 

E. any temporary measures that will be undertaken while the 
Trigger Event is being cured in order to ameliorate the impact 
of the Trigger Event; and 

F. the form and timing of reports to be given to the Landowner 
and Housing Australia as to the status of the Developer’s 
implementation of the draft remediation plan. 

(c) As soon as practical after the Developer provides a draft remediation plan under 
clause 28.1(b)(iii), the parties must liaise and consult, in good faith, with a view to 
agreeing the draft remediation plan, including any amendments to that plan.  If the 
parties cannot agree on the draft remediation plan within 5 Business Days after the 
Developer has provided the draft remediation plan under clause 28.1(b)(iii) (or such 
longer period of time as the parties may agree), then the draft remediation plan will 
be amended in accordance with the reasonable requirements of the Landowner and 
Housing Australia. For the purposes of this deed, the draft remediation plan as 
agreed or amended in accordance with this clause 28.1(c) is the Remediation 
Plan. 

(d) The Developer must comply with the Remediation Plan. 
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(e) The Developer must, at the request of the Landowner, attend any meeting or 
provide reasonable additional information relating to any Trigger Event or 
Remediation Plan. 

(f) The Developer acknowledges that its obligation to cure a Trigger Event, including 
by the time specified in the relevant Remediation Plan, is not relieved or affected in 
any way by reason of: 

(i) the Landowner approving or accepting the Remediation Plan, or the 
inclusion of amendments suggested or specified by the Landowner; or 

(ii) subject to clause 28.1(g), the fact or likelihood that the relevant Trigger 
Event is not capable of cure, or cannot practically be cured in the time or 
in the manner specified in the Remediation Plan. 

(g) Where a Trigger Event is not capable (or deemed capable) of cure (in the 
Landowner’s opinion), the Developer must comply with the reasonable 
requirements of the Landowner in respect of that Trigger Event. 

(h) Where a Trigger Event occurs and the Developer fails to: 

(i) provide a Remediation Plan which is acceptable to the Landowner 
(acting reasonably); 

(ii) implement the Remediation Plan in its entirety or within the timeframes 
agreed in the Remediation Plan; 

(iii) cure the Trigger Event despite diligently pursuing implementation of the 
Remediation Plan; or 

(iv) comply with the requirements of the Landowner in respect of a Trigger 
Event that, in the opinion of the Landowner, is not capable (or deemed 
capable) of cure for the purposes of this clause, 

this will be an "Event of Default" and the Landowner may give the Developer a 
notice stating that an Event of Default has occurred. 

(i) The Landowner’s rights under this clause are without prejudice to the Landowner’s 
other rights under this deed. 

28.2 Landowner may rectify 

The Landowner may, but is not obliged to, remedy (including by entering upon the Property for 
the purpose of doing so) any Event of Default. The Developer must pay to the Landowner on 
demand a sum equal to the Costs incurred by the Landowner (including legal Costs) in 
remedying an Event of Default. 

28.3 Landowner may terminate 

If an Event of Default occurs, subject to the right of any Financier under the terms of the 
Financier Tripartite Deed, the Financier’s Side Deed, or any other document entered into by a 
Financier, the Developer and the Landowner, the Landowner may terminate this deed by 
notice in addition to its rights under clause 28.2. 

28.4 Indemnity in connection with breach 

The Developer: 

(a) indemnifies the Landowner against any liability or Loss arising from, and any Costs 
incurred in connection with: 
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(i) a Trigger Event; 

(ii) an Event of Default; or 

(iii) the Landowner rectifying the Developer’s breach of its obligations under 
this deed including legal Costs on a full indemnity basis or solicitor and 
own client basis, whichever is the higher, 

provided that the indemnity in relation to clause 28.4(a)(iii) will not extend to any 
such liability, Losses or Costs as referred to in that clause directly caused by any 
wrongful or reckless act by the Landowner or any of the Landowner’s Associates; 
and 

(b) agrees to pay the Landowner on demand a sum equal to any liability, Loss or Cost 
of the kind referred to in clause 28.4(a) incurred by any of the Landowner’s 
Associates including legal Costs on a full indemnity basis or solicitor and own client 
basis, whichever is the higher, subject to the receipt of written evidence and 
provided that any such Costs are reasonably incurred. 

28.5 Rights not affected 

The indemnity under clause 28.4(a) is not affected or limited, and the Landowner’s entitlement 
to recover damages from the Developer or any other person is not affected or limited, by: 

(a) the Landowner terminating this deed; or 

(b) the Landowner accepting the Developer’s repudiation. 

28.6 Waiver 

The Landowner and the Developer agree that: 

(a) the Landowner’s failure to enforce any breach of covenant on the part of the 
Developer is not to be construed as a waiver of that breach, nor shall any custom or 
practice which may grow up between the parties in the course of administering this 
deed be construed to waive or lessen the right of the Landowner to insist upon the 
performance by the Developer of any term, covenant or condition of this deed, or to 
exercise any rights given to the Landowner on account of any such default; and 

(b) a waiver by the Landowner of a particular breach will not be deemed to be a waiver 
of the same or any other subsequent breach or default. 

28.7 Developer’s obligations on termination 

If this deed is terminated, the Developer must: 

(a) vacate the Property on the date that this deed is terminated; 

(b) leave the Property in a safe and secure condition; 

(c) remove from the Property anything brought onto the Property by or on behalf of the 
Developer; 

(d) make good any damage caused to the Property in accordance with clause 30.12(b); 
and 

(e) assign to the Landowner all of the Developer’s interest in any Approvals obtained 
by the Developer in respect of the Property, and any Intellectual Property including 
without limitation Design Documentation in connection with the Works in respect of 
the Property. 
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28.8 Landowner’s rights after termination 

If this deed is terminated or repudiated arising from breach of this deed by the Developer, the 
Landowner: 

(a) may seek all other available legal and equitable remedies; and 

(b) will be entitled to require the Developer to immediately hand over to the Landowner 
all copies of: 

(i) any documents provided by the Landowner to the Developer; 

(ii) all Design Documentation prepared by the Developer to the date of 
termination (whether complete or not); and 

(iii) any other documents or information in existence that is to be provided to 
the Landowner under this deed. 

28.9 Look forward 

If both of the following are satisfied: 

(a) the Landowner (acting reasonably) at any time during the carrying out of the Project 
forms the opinion that the Developer will not (or will not be able to) satisfy one or 
more of the Minimum Requirements by the Sunset Date; and 

(b) the Landowner obtains an opinion from the Independent Certifier that confirms that, 
in the opinion of the Independent Certifier, there is no reasonable likelihood that the 
Developer will satisfy one or more of the Minimum Requirements by the Sunset 
Date, 

the Landowner may give to the Developer written notice of the Landowner’s intention to 
terminate this deed subject to clause 28.10 (Notice of Intent). 

28.10 Look forward remediation 

(a) If the Landowner gives the Developer a Notice of Intent under clause 28.9, the 
Developer may within 10 Business Days after the Notice of Intent, provide to the 
Landowner a draft remediation plan, which must include: 

(i) the steps being or to be taken by the Developer to ensure that: 

(A) the Minimum Requirements are satisfied by the Sunset Date; 
and 

(B) each Milestone is achieved by the relevant Milestone Date; 

(ii) each task to be undertaken, the date by which each task is to be 
completed and the additional resources and personnel (if applicable) to 
be applied to ensure that the steps in clause 28.10(a)(i) are 
implemented; and 

(iii) the timeline for implementing the steps in clause 28.10(a)(i), which must 
be appropriate and must not, in any circumstance, exceed the Sunset 
Date. 

(b) As soon as practical after the Developer provides a draft remediation plan under 
clause 28.10(a), the parties must liaise and consult, in good faith, with a view to 
agreeing the draft remediation plan, including any amendments to that plan, within 
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10 Business Days after the Developer has provided the draft remediation plan 
under clause 28.10(a) (or such longer period of time as the parties may agree). 

(c) The Developer must comply with the remediation plan agreed by the parties under 
clause 28.10(b). 

(d) The Landowner may terminate this deed if the Landowner issues a Notice of Intent 
under clause 28.10 and one or more of the following occurs: 

(i) the Developer does not provide to the Landowner a draft remediation 
plan which complies with clause 28.10(a) within the 10 Business Day 
period referred to in that clause; 

(ii) the parties do not agree the draft remediation plan within the 10 
Business Day period referred to in clause 28.10(b) (or such longer period 
of time as the parties may agree); or 

(iii) the Developer does not comply with the remediation plan agreed by the 
parties under clause 28.10(b). 

(e) The Landowner’s rights under this clause are without prejudice to the Landowner’s 
other rights under this deed. 

28.11 Preservation of rights 

Nothing in this clause 28 will prejudice the right of the Landowner to exercise any right or 
remedy (including recovering damages) which it may have where the Developer breaches 
(including repudiates) this deed. 

28.12 No merger 

This clause 28 is an essential provision of this deed and the rights and obligations of the 
Landowner and the Developer survive termination of this deed. 

29. Preparation of Subdivision Documents 

29.1 Obligation to Subdivide 

(a) The Developer must develop, amend and finalise the Draft Plans of Subdivision in 
accordance with this clause 29. 

(b) Prior to the Date of Practical Completion, the Developer must procure: 

(i) a Subdivision of the Property to consolidate the existing lots into one Lot 
in accordance with this clause 29; and 

(ii) a Subdivision of the Property, further dividing the consolidated lot into 
the Developer Social Housing Dwellings and the Landowner Social 
Housing Dwellings. 

29.2 Subdivision Documents 

(a) The Developer must promptly and at its Cost procure the preparation of the 
Subdivision Documents for consent by the Landowner. 

(b) The Developer must engage a registered surveyor to prepare: 

Project Delivery Deed Page 83 



 

      

      
     

   
    

   

     
  

 

   

   

  

  

  

  

 
   

 

   

  
 

 

   

   

  

  

  

  

 

    
  

   

    

  
  

       
 

(i) a draft plan of Subdivision of the Property to consolidate the existing lots 
into one Lot generally in accordance with the Draft Plans of Subdivision; 

(ii) a draft strata plan for the Developer Social Housing Dwellings and the 
Landowner Social Housing Dwellings generally in accordance with the 
Draft Plans of Subdivision, and 

(iii) Subdivision Documents in respect of the plans referred to in clauses 
29.2(b)(i) and 29.2(b)(ii), 

each of which complies with: 

(iv) the Agreed Development Consent; 

(v) the Final Design Documentation; 

(vi) all Laws; and 

(vii) the requirements of this deed, 

and which is prepared in a form proposed for registration at NSW LRS. 

(c) The Developer must prepare: 

(i) a building management statement for the building within the Project 
which contains both Developer Social Housing Dwellings and Landowner 
Social Housing Dwellings; 

(ii) any applicable Strata Documents; and 

(iii) any other associated instrument creating easements, covenants or 
restrictions, 

each of which complies with: 

(iv) the Agreed Development Consent; 

(v) the Final Design Documentation; 

(vi) all Laws; and 

(vii) the requirements of this deed, 

and which is prepared in a form proposed for registration at NSW LRS. 

29.3 Consultation with Landowner and Authority 

The Developer must:  

(a) consult and discuss with the Landowner and all other relevant Authorities and pay 
all due regard to any reasonable comments or suggestions that the Landowner or 
any relevant Authority may make in respect of: 

(i) the proposed provisions and contents of each Subdivision Document; 

(ii) terms and conditions the relevant Authority indicates are required as a 
matter of policy or as a matter of Good Industry Practice; and 

(iii) any conditions any relevant Authority indicates may be imposed on any 
consent if consent is required. 
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(b) unless otherwise agreed, keep the Landowner fully informed of the consultations 
referred to in clause 29.3(a) and: 

(i) give the Landowner at least 5 Business Days’ notice of any proposed 
meeting with the relevant Authority for the purpose of discussing any 
Subdivision Document; 

(ii) give the Landowner the opportunity of attending the meeting; 

(iii) keep the Landowner informed of any such meeting including providing to 
the Landowner minutes of such meeting; and 

(iv) provide such other information as the Landowner may request of the 
meeting and the content, agreement or resolutions of the meeting. 

29.4 Procedure for Landowner’s consent 

The procedure for the Landowner’s consent to the Subdivision Documents is the same 
procedure set out in clause 9 as if “Application” was substituted for Subdivision Documents. 

29.5 Changes to the Subdivision Documents 

Once the Subdivision Documents have been approved by the Landowner, the Developer must 
not make any changes to the Subdivision Documents without obtaining the prior written 
consent of the Landowner, acting reasonably. 

29.6 Registration of Subdivision Documents 

Prior to the Date of Practical Completion, the Developer must procure the registration of the 
Subdivision Documents consented to by Landowner at the NSW LRS to: 

(a) Subdivide the Property by consolidating the existing lots into one Lot; and 

(b) further Subdivide the Property by registering a plan creating separate lots for the 
Developer Social Housing Dwellings and Landowner Social Housing Dwellings. 

30. Access to the Property 

30.1 Not used 

30.2 Access to the Property for Early Works and the Initial Investigations and 
Early Works Licence 

The Landowner grants to the Developer, and the Developer accepts the grant of, a right to 
access the Property on the terms and conditions set out in the Initial Investigations and Early 
Works Licence in Attachment 11. 

30.3 Access to the Property for Construction Works and the Construction 
Works Licence 

The Landowner grants to the Developer, and the Developer accepts the grant of, a right to 
access the Property on the terms and conditions set out in the Construction Works Licence in 
Attachment 11. 
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30.4 Licence in contract only 

The licences granted pursuant to clauses 30.2 and 30.3 do not and will not grant to the 
Developer any right, title or interest of any nature whatsoever in the Property and the rights of 
the Developer and all persons claiming through it under these licences rest in contract only. 

30.5 Developer’s indemnity 

The Developer indemnifies the Landowner against Claims and Loss which the Landowner may 
incur or suffer in connection with the Developer or any Developer’s Associate accessing the 
Property under this clause 30 including any: 

(a) Loss of or damage to any property owned, managed or controlled by the 
Landowner including the Property; 

(b) Loss or damage arising from any Claims brought against the Landowner; and 

(c) liability to pay compensation in respect of any injury or loss of life whatsoever and 
including injury or loss of life incurred by any of the Associates, 

provided that such liability to indemnify will be reduced proportionately to the extent that any 
loss or damage is caused or contributed to by a negligent act or omission of the Landowner or 
the Landowner’s Associates. 

30.6 Developer’s risk 

During the Access Period the Developer: 

(a) uses and occupies the Property at the sole risk of the Developer; and 

(b) releases the Landowner from all Claims and Loss in connection with any damage, 
Loss, injury or death to or of any person or property on or near the Property in 
connection with the Developer accessing the Property under this clause 30, except 
to the extent that the same is caused or contributed to by a negligent act or 
omission of the Landowner or the Landowner’s Associates. 

30.7 Public Liability insurance 

(a) Before having access to the Property pursuant to any licence granted pursuant to 
this clause 30, the Developer must effect and maintain a public liability policy of 
insurance, which names the Developer and notes the interest of the Landowner, for 
liabilities to third parties. 

(b) The public liability insurance policy must also cover the Developer’s liability for Loss 
of or damage to property (including the Property) and the death of or injury to any 
person (other than liability which is required by Law to be insured under a workers 
compensation policy of insurance). 

(c) The Developer must ensure that each of the Developer’s consultants and 
subcontractors (and any major sub subcontractors) entering onto the Property 
maintain similar insurance with an adequate amount of cover relevant to their duties 
in connection with the Property or the Approved Purposes. 

(d) The public liability policy of insurance must be for an amount in respect of any one 
occurrence not less than  (or such other reasonable amount nominated 
from time to time by the Landowner having regard to current market practice in the 
construction industry in Sydney for developments of the scale of the Project) and 
must be effected with an insurer approved by the Landowner (acting reasonably). 
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30.8 Workers’ compensation 

The Developer must effect and maintain at all times a workers’ compensation policy as 
required by Law against any liability, Loss, Claim or proceedings, whether arising by virtue of 
any statute relating to workers’ compensation or employer’s liability or at common law for any 
persons employed by the Developer that access and use the Property under this clause 30. 
The Developer must ensure that each of the Developer’s consultants and subcontractors (and 
any major sub subcontractors) entering onto the Property maintain similar insurance. 

30.9 Contract works insurance 

(a) Without limiting or affecting the Developer’s other obligations under this deed, 
before commencement of any Works the Developer must (at its own Cost) effect 
and maintain or cause to be effected and maintained a contract works insurance 
policy or procure that a contract works insurance policy is effected and maintained 
which complies with clause 30.9(b). 

(b) The policy must cover the usual risks insured under a contract works insurance 
policy, and be subject to the usual terms and conditions that apply to such a policy. 
Subject to those limitations, the risks covered under the policy shall include loss, 
damage or destruction (including, without limitation, by earthquake, fire, flood, 
lightning, storm and tempest, theft, malicious damage) and resulting in loss or 
damage of: 

(i) the Works (including any associated temporary works); 

(ii) all materials and things (including plant and equipment used in the 
execution of the relevant Works) brought onto or in storage on the 
Property by the Developer, the Developer’s Associates, for the purpose 
of the Project other than constructional plant and equipment of 
contractors and subcontractors unless it is to be incorporated into the 
relevant Works; 

(iii) the improvements associated with the relevant Works; and 

(iv) all materials and things associated with the relevant Works in storage off 
Property or in transit to the Property, occurring during the period when 
the Developer is responsible for their care including under the terms of 
any maintenance or defects liability conditions. 

(c) The insurance cover referred to in this clause 30.9 must be for an amount not less 
than the full value of the relevant Works and the improvements associated with 
those Works on a full reinstatement and replacement basis (including Costs of 
demolition, removal of debris, materials, a suitable contingency amount and an 
amount necessary to cover fees to all consultants). 

30.10 Evidence of insurance 

Throughout the Access Period, in connection with policies it takes out under this clause 30, the 
Developer must: 

(a) pay each premium before it is due for payment; 

(b) not allow any insurance to lapse or vary or cancel any policy without the 
Landowner’s consent; 

(c) notify the Landowner promptly if a policy is cancelled or if an event occurs which 
could prejudice or give rise to a claim under a policy; and 
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(d) produce on request by the Landowner evidence of the policies required under this 
clause 30. 

30.11 No relationship of landlord and tenant 

Nothing in this clause 30 gives the Developer any right as a tenant of the Property, creates a 
relationship of landlord and tenant between the parties or creates any interest in the Property 
in favour of the Developer. 

30.12 Make good 

The Developer must at the end of the Access Period: 

(a) remove from the Property anything brought onto the Property by or on behalf of the 
Developer; and 

(b) make good any damage caused to the Property by the Developer or the 
Developer’s Associates, or the Approved Purposes and reinstate the Property to 
the same condition as the Property was at the beginning of the Access Period to 
the extent that any change to the condition of the Property was caused by the 
Developer accessing the Property under this clause 30, but excluding any works to 
the Property properly carried out in accordance with this deed. 

31. Liability and reliance 

31.1 Disclosure 

The Landowner specifically discloses the Disclosure Materials which the Developer 
acknowledges that the Developer has reviewed and inspected. 

31.2 No liability 

This deed is entered into on the condition that: 

(a) neither the Landowner or any Associate of the Landowner accepts any duty of care 
for the provision of any Disclosure Materials to the Developer or to any Associate of 
the Developer, or to any other person; 

(b) neither the Landowner or the Landowner’s Associates are under any liability to the 
Developer or the Developer’s Associates, or to any other person if, for any reason, 
the Disclosure Materials are or become inaccurate, incomplete or misleading in any 
way; 

(c) neither the Developer, nor any Associates of the Developer, have any right or 
remedy against the Landowner or the Landowner’s Associates in relation to the 
Disclosure Materials, and cannot bring a Claim relating to the Disclosure Materials; 

(d) the documents included in the Disclosure Materials have been provided by the 
Landowner to the Developer from numerous sources.  Neither the Landowner nor 
the Landowner’s Associates make any express or implied guarantee, 
representation or warranty as to the accuracy, currency, reliability status or 
completeness of any of the contents of the Disclosure Materials and no 
responsibility is assumed by the Landowner or the Landowner’s Associates in 
respect of the contents of, or omissions from, the Disclosure Materials or that the 
Disclosure Materials have been verified or audited; 

(e) the Disclosure Materials have not been verified or audited; and 
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(f) if the Developer has obtained services, advice or assistance from any of the 
consultant firms issuing the Disclosure Materials or the authors of the Disclosure 
Materials or any of their respective Associates, the Developer agrees that the 
entities or persons from whom the services, advice or assistance may be sought by 
the Developer are not acting as Associates of the Landowner. 

31.3 No reliance 

In accessing the Disclosure Materials the Developer acknowledges to the Landowner that: 

(a) the Disclosure Materials are made available solely to the Developer to assist the 
Developer in deciding whether the Developer is sufficiently interested in the 
Property to proceed with the development of the Property and the Project and the 
acquisition of the completed Developer Social Housing Dwellings; 

(b) the Disclosure Materials may not be appropriate for some persons and it is not 
possible for the Landowner, or any of the Landowner’s Associates to have regard to 
the objectives, situation and needs of each person who reads or uses the 
Disclosure Materials; 

(c) the Developer has sought or has had the opportunity of seeking appropriate 
professional advice in reviewing the Disclosure Materials and evaluating whether or 
not to enter into this deed and purchase the Developer Social Housing Dwellings; 

(d) the Developer has relied upon its own enquiries as to the accuracy or completeness 
of any of the Disclosure Materials; 

(e) neither the Landowner nor any of the Landowner’s Associates will be liable for any 
Loss of any kind incurred by the Developer as a result of the Developer’s reliance 
on the Disclosure Materials; 

(f) the Developer is satisfied: 

(i) by taking and relying upon the Developer’s own independent advice in 
relation to the Disclosure Materials; 

(ii) by examination as to the state of repair and condition, quality, quantity 
and absence from defect of the Property; 

(iii) by examination as to the location in which the Property is situated; 

(iv) as to the value of the Property from the Developer’s own independent 
and other valuations; 

(v) as to any Approvals granted by any Authority in relation to the Property; 
and 

(vi) by the Developer’s own examination, of the present and future economic 
feasibility, viability and economic return of the Property; and 

(g) the Developer has entered into this deed in reliance upon those examinations, 
inspections, inquiries, valuations, reports and perusals referred to in clause 31.3(f) 
only and not upon any statements, warranties, conditions or representations of any 
kind to be made by or on behalf of the Landowner other than any warranties 
deemed to have been given by Law and which cannot be excluded by agreement. 
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31.4 Rights against third parties 

Nothing in this clause 31 affects any rights the Developer may have against consultants who 
have provided reports contained in the Disclosure Materials where the Developer has been 
given or otherwise obtained the benefit of reliance on those reports. 

32. Disclosure by Landowner 

32.1 Statutory requirements 

The Landowner may make information and documents in relation to the Developer’s 
Development available: 

(a) in accordance with and to the extent required by the Government Sector Finance 
Act 2018 (NSW); 

(b) to respond to a call for papers made by the State Parliament of NSW or other 
similar body with jurisdiction over the Landowner; 

(c) so far as possible, on a commercial-in-confidence basis; 

(d) subject to the Developer’s rights at Law, the Landowner may publish information 
concerning the information and documents in relation to the Developer’s 
Development in accordance with: 

(i) the NSW Government Procurement Policy Framework (August 2021 – 
updated 25 August 2021) as amended, supplemented, varied or 
replaced from time to time; and 

(ii) the NSW Industrial Relations Guidelines: Building and Construction 
Procurement (July 2013 – updated September 2017) as amended, 
supplemented, varied or replaced from time to time; and 

(e) under the GIPA Act, the Landowner has obligations to: 

(i) publicly disclose government information that is open access information 
(as that term is defined in the GIPA Act), including by publishing this 
deed on the Landowner’s contract registers; and 

(ii) release information pursuant to an access application unless the 
Landowner is reasonably satisfied that there is an overriding public 
interest against disclosure. 

32.2 Disclosure 

Notwithstanding the other provisions of this clause 32, in relation to any disclosure under 
clause 32.1(e) the parties acknowledge that: 

(a) (before the proposed date of disclosure) the Landowner will use reasonable 
endeavours to notify the Developer Parties of any proposed disclosure of 
commercially sensitive information by the Landowner under the GIPA Act in 
accordance with clause 32.1(e); 

(b) following notification by the Landowner under clause 32.2(a), the Landowner will 
use reasonable endeavours to consult with the Developer Parties before disclosing 
the commercially sensitive information; 

(c) if, following: 
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(i) notification by the Landowner under clause 32.2(a); or 

(ii) consultation between the parties in accordance with clause 32.2(b), 

the Developer objects to disclosure of some or all of the commercially sensitive 
information, the Developer must provide details of any such objection within 5 
Business Days after the date the Developer received notification from the 
Landowner or the date on which the consultation process concluded (as relevant); 
and 

(d) the Landowner must take reasonable account of any objection received from the 
Developer pursuant to clause 32.2(c) in determining whether the commercially 
sensitive information identified by the Developer should be disclosed, and further 
acknowledging that: 

(i) the Landowner will be under no obligation to accept or otherwise agree 
to the objections; and 

(ii) the Developer may have rights to seek a review of the decision by the 
Landowner to disclose any commercially sensitive information. 

32.3 Overriding statutory obligations 

The parties acknowledge and agree that nothing in this clause 32 will limit or otherwise affect 
the discharge of the Landowner’s obligations to disclose information in connection with the 
Developer’s Development as required by any Law including but not limited to the GIPA Act. 

33. Confidentiality 

33.1 Keep confidential 

Except as required by Law or in the circumstances set out in clause 32 or by the Australian 
Stock Exchange where a party has a practice of notifying the Australian Stock Exchange or 
where the information is in the public domain, the commercial terms of this deed must be kept 
confidential by the parties and may only be released to: 

(a) the parties’ professional advisers, insurers and financiers on condition that they 
agree to be bound by the terms of this clause; 

(b) Mission Australia ACN 000 002 522, Mission Australia Housing ACN 003 683 261, 
Mission Australia Housing Holdings Limited ACN 677 039 486 and other Related 
Bodies Corporate of the Developer (where Related Bodies Corporate takes the 
meaning given to the term ‘related body corporate’ in the Corporations Act); 

(c) the Builder, or any prospective Builder or early contractor involvement contractor in 
connection with the Project and provided that the recipient enters into a 
confidentiality agreement with the Developer on usual market terms prior to 
receiving the terms of this deed; or 

(d) other persons with the prior written consent of the other party which must not be 
unreasonably withheld or delayed. 
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33.2 Media 

Without limiting clause 33.1, the Developer must not issue a press or media release or make 
or cause to be published any public statements in relation to the Project without the prior 
written approval of the Landowner. 

34. Dealings 

34.1 Dealings by the Developer 

Prior to the expiration of the Defects Period, the Developer: 

(a) must not transfer, assign, grant rights in connection with, enter into a joint venture 
regarding or otherwise deal with its interest under this deed in any way; 

(b) must not transfer or assign the Developer Social Housing Dwellings (once 
transferred to the Developer) until either: 

(i) all of the Developer’s obligations under this deed and the Contract are 
satisfied; or 

(ii) this deed is terminated; and 

(c) must ensure that: 

(i) a person does not become or cease to be the Parent of the Developer; 
or 

(ii) a change in Control of the Developer does not take place, 

without the written consent of the Landowner (such approval not to be unreasonably withheld).’ 

34.2 Landowner’s right to assign 

The Landowner may at any time assign, transfer or vest its interest in this deed and the 
Property to an Authority provided that the assignee: 

(a) has the necessary powers to enable it to perform the Landowner’s obligations 
under this deed and the CHP Management Agreement; 

(b) carries on the Landowner’s role under this deed and the CHP Management 
Agreement; and 

(c) provides access to the Property following the assignment, and can otherwise 
provide or procure: 

(i) the provision of title to the Developer Social Housing Dwellings following 
the Date of Practical Completion in accordance with this deed and the 
Contract; and 

(ii) the grant of the lease in accordance with the CHP Management 
Agreement. 

34.3 Landowner’s undertaking 

The Landowner undertakes to the Developer that, from the date of this deed until termination 
of this deed, the Landowner will not: 
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(a) enter into a contract to sell the Property or grant an option to purchase the Property 
without the consent of the Developer; or 

(b) enter into any agreement granting or agreeing to grant a lease, licence or other 
occupancy right (including any extension) over the Property that is inconsistent with 
the rights given to the Developer under this deed, except as permitted by this deed. 

35. Dispute resolution 

35.1 Notice of dispute 

If a dispute between the Developer and Landowner arises in connection with this deed or its 
subject matter, then the disputing party must give to the other a notice identifying and 
providing details of the subject of the dispute. 

35.2 Continuing to perform obligations 

All parties to this deed must continue to perform their respective obligations under this deed if 
there is a dispute but will not be required to complete the matter the subject of the dispute 
(while the dispute remains on foot), unless the party requiring that matter to be completed 
indemnifies the other party against reasonable Costs and Losses suffered in completing that 
matter if the dispute is not resolved in favour of the indemnifying party. This clause does not 
limit the right of any party to recover damages (including damages for any delay or other loss 
and associated Costs) if the matter the subject of the dispute is resolved in favour of that party 
or the other party withdraws its requirement that the dispute be resolved. 

35.3 Parties to consult 

Any dispute between the parties arising in connection with this deed or its subject matter must 
first be referred to the Executive Director, Commercial Division of the Landowner and the 
managing director of the Developer to meet within 10 Business Days after the date of the 
notice for resolution of the dispute and undertake genuine and good faith negotiations with a 
view to resolving the dispute.  If these persons cannot agree within 10 Business Days then the 
remaining provisions of this clause 35 apply. 

35.4 Further steps required before proceedings 

Any dispute between the parties arising in connection with this deed or its subject matter must, 
(except in the case of an application for an interlocutory injunction), as a condition precedent to 
the commencement of litigation, first be the subject of mediation by a mediator agreed by the 
disputing parties and, if the parties cannot agree within 10 Business Days, by a mediator 
appointed by the Resolution Institute. 

35.5 Disputes for expert determination 

If the mediation referred to in clause 35.4 has not resulted in settlement of the dispute within 
25 Business Days after commencement of the mediation (or such longer period as the 
disputing parties may agree), then: 

(a) if Landowner and the Developer agree that the matter should be determined by an 
expert, the matter must be referred to expert determination in accordance with 
clause 35.7; or 

(b) if Landowner and the Developer do not agree within 10 Business Days that the 
matter should be determined by an expert, either of them may commence litigation. 
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35.6 Choice of expert 

A dispute to be referred to an expert in accordance with clause 35.5 must be determined by an 
independent expert of at least 10 years immediate past experience in the relevant field: 

(a) agreed between and appointed jointly by the parties; or 

(b) in the absence of agreement within 5 Business Days after the matter is referred to 
expert determination, appointed by the President or other senior officer for the time 
being of the body administering the relevant field and, if the parties cannot agree as 
to the relevant field within 10 Business Days, by an expert appointed by the 
Resolution Institute. 

35.7 Expert 

The expert appointed to determine a dispute: 

(a) must have a technical understanding of the issues in contest; and 

(b) must not have a significantly greater understanding of one disputing party's 
business or operations which might allow the other side to construe this greater 
understanding as a bias; and 

(c) must inform each disputing party before being appointed of the extent of the 
expert's understanding of each party's business or operations.  If that information 
indicates a possible bias, then that expert must not be appointed except with the 
approval of each disputing party. 

35.8 Agreement with expert 

Each disputing party must enter into an agreement with the expert appointed under 
clause 35.7 setting out the terms of the expert's engagement (including the time within which 
the expert must make the determination) and the expert's fees. 

35.9 Directions to expert 

In reaching a determination in respect of a dispute under clause 35.5, the expert must give 
effect to the intent of the parties entering into this deed and the purposes of this deed. 

35.10 Role of expert 

The expert must: 

(a) act as an expert and not as an arbitrator; 

(b) proceed in any manner as the expert thinks fit without being bound to observe the 
rules of natural justice or the rules of evidence; 

(c) not accept verbal submissions unless each disputing party is present; 

(d) on receipt of a written submission from one disputing party ensure that a copy of 
such submission is given promptly to the other disputing party; 

(e) take into consideration all documents, information and other material which the 
disputing parties give the expert which the expert in its absolute discretion 
considers relevant to the determination of the dispute; 

(f) not be expected or required to obtain or refer to any other documents, information 
or material (but may do so if the expert so wishes); 

Project Delivery Deed Page 94 



 

      

   
   

 
  

    
 

  

 
    

 

  

   

  

  

  
 

    
   

 
  

   

 
  

   

  

     

  

   
   

     
   

 

   

   
  

  

   
   

 

(g) issue a draft certificate stating the expert's intended determination giving each 
disputing party 10 Business Days to make further submissions; 

(h) issue an Expert’s Final Certificate stating the expert's determination having had 
regard to any further submissions received under clause 35.10(g); and 

(i) act with expedition with a view to issuing the Expert’s Final Certificate as soon as 
practicable. 

35.11 Complying with directions of expert 

The disputing parties must comply with all directions given by the expert in relation to the 
resolution of the dispute, and must within the time period specified by the expert, give the 
expert: 

(a) a short statement of facts; 

(b) a description of the dispute; and 

(c) any other documents, records or information the expert requests. 

35.12 Expert may commission reports 

Subject to obtaining the prior consent of each disputing party, the expert may commission the 
expert's own advisers or consultants (including lawyers, accountants, bankers, engineers, 
surveyors or other technical consultants) to provide information to assist the expert in making a 
determination.  Provided that each disputing party has consented to the Costs, each disputing 
party must indemnify the expert for the Cost of those advisers or consultants in accordance 
with clause 35.18. 

35.13 Expert may convene meetings 

The expert will hold a meeting with all the disputing parties present to discuss the dispute.  The 
meeting must be conducted in a manner which the expert considers appropriate.  The meeting 
may be adjourned to, and resumed at, a later time in the expert's discretion. 

35.14 Meeting not a hearing 

The parties agree that a meeting under clause 35.13 is not a hearing and is not an arbitration. 

35.15 Confidentiality of information 

The parties agree, and each disputing party must procure that each of the mediator and expert 
agrees as a condition of its appointment: 

(a) subject to clause 35.15(b), to keep confidential all documents, information and other 
material, disclosed to them during or in relation to the expert determination or 
mediation; and 

(b) not to disclose any confidential documents, information and other material except: 

(i) to a party or adviser who has signed a confidentiality undertaking to the 
same effect as clause 35.15(a); or 

(ii) if required by Law to do so; or 

(c) not to use confidential documents, information or other material disclosed to them 
during or in relation to the expert determination for a purpose other than the expert 
determination or mediation. 
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35.16 Confidentiality in proceedings 

The parties must keep confidential and must not disclose, rely upon or make the subject of a 
subpoena to give evidence or produce documents in any arbitral, judicial or other proceedings: 

(a) views expressed or proposals or suggestions made by a party or the expert during 
the expert determination or mediation relating to a possible settlement of the 
dispute; 

(b) admissions or concessions made by a party during the expert determination or 
mediation in relation to the dispute; and 

(c) information, documents or other material concerning the dispute which are 
disclosed by a party during the expert determination or mediation unless such 
information, documents or facts shall have been otherwise discoverable in judicial 
or arbitral proceedings. 

35.17 Final determination of expert 

The parties agree that the final determination by an expert is final and binding upon them. 

35.18 Expert's Costs 

If any expert does not award Costs, the disputing parties must each pay an equal share of the 
expert's Costs incurred from the date of appointment to the date of the final determination. 

35.19 Expert generally not liable 

The parties agree that other than where the expert has engaged in fraud, the expert will not be 
liable to them in any respect in connection with the carrying out of the expert's functions in 
accordance with this deed. 

35.20 Acknowledgement 

The parties acknowledge and agree that any disputes under this deed and any other 
Transaction Document which relate to the same subject matter will be dealt with together. 

35.21 No merger 

This clause 35 is an essential provision of this deed and the rights and obligations of the 
parties survive termination of this deed. 

36. GST 

36.1 Definitions and interpretation 

In this clause 36: 

(a) Supplier means a party who makes a supply whether on behalf of another entity or 
otherwise; 

(b) a reference to a supply is to a supply under this deed; 

(c) a reference to GST payable by the Supplier includes any GST payable by the 
representative member of any GST group of which the Supplier (or the entity on 
whose behalf the Supplier is acting) is a member; 

(d) a reference to a party includes the representative member of a GST group of which 
that party is member; 
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(e) a reference to input tax credits includes input tax credits to which an entity is 
notionally entitled under Division 177 of the GST Act and a reference to input tax 
credits to which an entity is entitled includes any input tax credits to which the 
representative member of any GST group to which that entity may belong is 
entitled; and 

(f) unless the context indicates otherwise, words and phrases that are defined in the 
GST Act have the same meaning as in that Act except that: 

(i) "GST" has the meaning given in clause 1.1; 

(ii) Recipient means a party who provides or is liable to provide 
consideration under this deed for a supply; and 

(iii) any part of a supply that is treated as a separate supply for GST 
purposes (including attributing GST payable to tax periods) is treated as 
a separate supply for the purposes of this clause. 

36.2 Consideration 

For the purpose of determining the GST consequences of the supplies contemplated under 
this deed, the parties provide the following: 

(a) the parties agree that the consideration for the Developer undertaking all of its 
activities under this deed is: 

(i) the Landowner’s payment of the Landowner Capital Advance to the 
Developer; 

(ii) the Landowner’s transfer to the Developer of the freehold title to the 
Developer Social Housing Dwellings and the Developer’s Proportion of 
the Public Areas and Shared Facilities in accordance with the Contract; 
and 

(iii) the Landowner’s grant of a lease to the Developer in respect of the 
completed Landowner Social Housing Dwellings in accordance with the 
CHP Management Agreement. 

(b) The parties agree that the consideration for the Landowner’s supplies to the 
Developer of: 

(i) the Developer Social Housing Dwellings and the Developer’s Proportion 
of the Public Areas and Shared Facilities to the Developer in accordance 
with the Contract; and 

(ii) the agreement to grant the lease of the Landowner Social Housing 
Dwellings to the Developer in accordance with the CHP Management 
Agreement, 

together with the Landowner’s agreement to provide the Landowner Capital 
Advance, is the Developer undertaking all of its activities under this Deed. 

(c) The parties agree that the GST-inclusive market value of the freehold title to the 
Developer Social Housing Dwellings and the Developer’s Proportion of the Public 
Areas and Shared Facilities is: 

(i) the proportion of the Development Costs (plus GST), outlined in the 
Development Costs Apportionment Statement, which relate to the 
development of the Developer Social Housing Dwellings and the 
Developer’s Proportion of the Public Areas and Shared Facilities; less 
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(ii) an amount equal to a proportion of the Landowner Capital Advance, to 
be determined by the Landowner at the Date of Practical Completion. 

(d) The parties agree that the GST-inclusive market value of the grant of the lease of 
the Landowner Social Housing Dwellings to the Developer in accordance with the 
CHP Management Agreement is: 

(i) the proportion of the Development Costs (plus GST), outlined in the 
Development Costs Apportionment Statement, which relate to the 
development of the Landowner Social Housing Dwellings and the 
Landowner’s Proportion of the Public Areas and Shared Facilities; less 

(ii) an amount equal to the Landowner Capital Advance, less the amount 
determined by the Landowner in accordance with clause 36.2(c)(ii). 

(e) The parties agree that the GST-inclusive market value of the Developer’s supply of 
all its activities under this deed to the Landowner is equal to the Development Costs 
(plus GST). 

36.3 GST-exclusive consideration 

Unless otherwise expressly stated, all amounts referred to in this deed, including amounts 
used to determine a payment to be made by one party to the other (other than an amount 
referred to in clause 36.4) are exclusive of GST (GST Exclusive Consideration). 

36.4 Reimbursements 

Any payment or reimbursement required to be made under this deed that is calculated by 
reference to an amount paid or incurred is limited to the total amount less any input tax credit 
to which an entity is entitled for an acquisition to which the amount relates. 

36.5 GST payable 

If GST becomes payable by a Supplier in respect of any supply (GST Amount): 

(a) the Recipient must pay to the Supplier on demand an amount equal to that GST; 

(b) the Supplier must issue a valid tax invoice to the Recipient in respect of that supply; 

(c) the GST Amount payable under clause 36.5(a) must be paid at the same time as 
the first part of any consideration is provided for that supply or on receipt of a valid 
tax invoice for the supply to which the additional amount relates, whichever is the 
later; and 

(d) to the extent that GST Withholding under the Contract does not allow for the set off 
of the payment of GST Amounts in accordance with clause 36.6, the applicable 
GST Amount (or relevant part thereof) payable by the Landowner to the Developer 
will be paid within 5 Business Days of: 

(i) the receipt of the GST Withholding credit equal to the GST Withholding 
Amount in the Landowner’s bank account; or 

(ii) when the Landowner otherwise obtains the benefit of the GST 
Withholding credit in accordance with section 18-60 of Schedule 1 to the 
Taxation Administration Act 1953 (Cth). 

36.6 Tax invoices 

(a) At the Date of Practical Completion, the Landowner will issue a tax invoice to the 
Developer in respect of its supplies of: 
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(i) the Developer Social Housing Dwellings and the Developer’s Proportion 
of the Public Areas and Shared Facilities in accordance with the 
Contract; and 

(ii) the grant of a lease to the Developer in respect of the completed 
Landowner Social Housing Dwellings in accordance with the CHP 
Management Agreement. 

(b) At the Date of Practical Completion, the Developer will issue a tax invoice to the 
Landowner in respect of the remaining consideration payable for its activities under 
this deed. 

36.7 Adjustment events 

Whenever an adjustment event occurs in relation to any taxable supply made under or in 
connection with this deed, the Supplier must determine the net GST in relation to the supply 
(taking into account any adjustment) and if the net GST differs from the amount previously 
paid under clause 36.5(a), the amount of the difference must be paid by, refunded to or 
credited to the recipient, as applicable. The Supplier must issue an adjustment note to the 
Recipient as soon as practicable after becoming aware of the adjustment event. 

36.8 No merger 

This clause 36 is an essential provision of this deed and the rights and obligations of the 
Landowner and the Developer survive termination of this deed.] 

37. Foreign resident capital gains withholding payments 

(a) As at the date of this deed, in accordance with section 14-225 of Schedule 1 to the 
Taxation Administration Act 1953 (Cth), the Landowner declares that it is and will 
be an Australian tax resident, for the period which commences on the date of this 
deed and expires on the date that is 6 months after the date of this deed. 

(b) The Landowner may from time to time provide to the Developer updated 
declarations of Australian tax residency for the purpose of and in accordance with 
section 14-225 of Schedule 1 to the Taxation Administration Act 1953 (Cth). 

38. Foreign Acquisitions and Takeovers Act 
(a) The Developer represents and warrants to the Landowner that the Developer’s 

acquisition of the Developer Social Housing Dwellings and the Developer’s 
Proportion of the Public Areas and Shared Facilities are not within the scope of the 
Foreign Acquisitions and Takeovers Act 1975 and is not examinable by the Foreign 
Investment Review Board. 

(b) The Developer is liable for and indemnifies the Landowner against all liability, Loss, 
Costs and expenses (including legal fees, costs and disbursements on the higher of 
a full indemnity basis and a solicitor and own client basis, determined without 
taxation, assessment or similar process and whether incurred by or awarded 
against the Landowner) arising from or incurred in connection with the Developer's 
representation in clause 38(a) being incorrect or misleading at any time and the 
Developer being in breach of its warranty in that clause. 
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39. Notices 

39.1 Form 

Unless expressly stated otherwise, all notices, certificates, consents, approvals, waivers and 
other communications in connection with this deed must be in writing, signed by the sender 
and marked for attention as set out in clause 39.4. 

39.2 Deemed receipt 

A document under or relating to this deed is taken to be served: 

(a) if left at the delivery address referred to in clause 39.4; 

(b) if served by prepaid post: 

(i) within Australia to an Australian postal address, 3 Business Days after 
posting; or 

(ii) outside of Australia to an Australian postal address or within Australia to 
an address outside of Australia, 10 Business Days after posting; 

(c) if served by email, immediately once sent unless a notification of delivery failure is 
received within 120 minutes of the email being sent; or 

(d) if served on a day which is not a Business Day or after 5.00 pm on a Business Day, 
at 9:00 am on the next Business Day. 

39.3 How to give a communication 

In addition to any other lawful means, a communication may be given by being: 

(a) personally delivered; 

(b) left at the party’s current delivery address for notices; 

(c) sent to the party’s current postal address for notices by pre-paid ordinary mail or, if 
the address is outside Australia, by pre-paid airmail; or 

(d) sent by email to the party’s current email address for notices. 

39.4 Particulars for delivery of notices 

(a) The particulars for delivery of notices are as set out in Items 2 and 3 of the 
Reference Schedule. 

(b) Each party may change its particulars for delivery of notices by notice to the other 
party. 

40. General 

40.1 Governing law 

This deed is governed by and must be construed according to the Law applying in New South 
Wales. 
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40.2 Jurisdiction 

Each party irrevocably: 

(a) submits to the non-exclusive jurisdiction of the courts of New South Wales, and the 
courts competent to determine appeals from those courts, with respect to any 
proceedings which may be brought at any time relating to this deed; and 

(b) waives any objection it may now or in the future have to the venue of any 
proceedings, and any claim it may now or in the future have that any proceedings 
have been brought in an inconvenient forum, if that venue falls within 
clause 40.2(a). 

40.3 Amendments 

This deed may only be varied by a deed signed by or on behalf of each party. 

40.4 Waiver 

(a) Failure to exercise or enforce, or a delay in exercising or enforcing, or the partial 
exercise or enforcement of, a right, power or remedy provided by Law or under this 
deed by a party does not preclude, or operate as a waiver of, the exercise or 
enforcement, or further exercise or enforcement, of that or any other right, power or 
remedy provided by Law or under this deed. 

(b) A waiver or consent given by a party under this deed is only effective and binding 
on that party if it is given or confirmed in writing by that party. 

(c) No waiver of a breach of any term of this deed will operate as a waiver of another 
breach of that term or of a breach of any other term of this deed. 

40.5 Further acts and documents 

Each party must promptly do all further acts and execute and deliver all further documents (in 
form and content reasonably satisfactory to that party) required by Law or reasonably 
requested by another party to give effect to this deed. 

40.6 No representation or reliance 

(a) Each party acknowledges that no party (nor any person acting on a party's behalf) 
has made any representation or other inducement to it to enter into this deed, 
except for representations or inducements expressly set out in this deed. 

(b) Each party acknowledges and confirms that it does not enter into this deed in 
reliance on any representation or other inducement by or on behalf of any other 
party, except for representations or inducements expressly set out in this deed. 

40.7 Expenses 

Except as otherwise provided in this deed, each party must pay its own costs and expenses in 
connection with negotiating, preparing, executing and performing this deed. 

40.8 Stamp duties 

The Developer: 

(a) must pay all stamp duties and any related fines and penalties in respect of this 
deed, the performance of this deed and each transaction effected by or made under 
this deed; 
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(b) indemnifies each other party against any liability arising from failure to comply with 
clause 40.8(a); and 

(c) is authorised to apply for and retain the proceeds of any refund due in respect of 
stamp duty paid under this clause. 

40.9 Indemnities 

(a) The Developer is liable for and indemnifies the Landowner against all liability, Loss, 
Costs and expenses (including legal fees, costs and disbursements on the higher of 
a full indemnity basis and a solicitor and own client basis determined without 
taxation, assessment, or similar process and whether incurred by or awarded 
against the Landowner) arising from or incurred in connection with: 

(i) a breach of this deed; 

(ii) any caveat the Developer lodges on the title to the Property; or 

(iii) a breach of any warranty of the Developer in this deed. 

(b) Each indemnity in this deed is a continuing obligation, separate and independent 
from the other obligations of the parties, and survives termination, completion or 
expiration of this deed. 

(c) It is not necessary for a party to incur expense or to make any payment before 
enforcing a right of indemnity conferred by this deed. 

(d) A party must pay on demand any amount it must pay under an indemnity in this 
deed. 

40.10 Not used 

40.11 Counterparts 

This deed may be executed in any number of counterparts and by the parties on separate 
counterparts. Each counterpart constitutes the deed of each party who has executed and 
delivered that counterpart. 

40.12 Interest 

(a) Without prejudicing the Landowner’s other rights and remedies, the Developer must 
pay interest to the Landowner at the Default Rate on any money due but unpaid to 
the Landowner on the due date for payment (including interest payable under this 
clause 40.12). 

(b) Interest under this clause 40.12 will accrue at the Default Rate on the outstanding 
amount and shall be calculated daily from (and including) the due date to the date 
the Landowner receives full payment of the amount both. 

(c) Interest payable under this clause 40.12 which is not paid when due for payment 
may (at any time before payment) be added to the overdue amount by the 
Landowner monthly on the last day of each calendar month. 

(d) The right to require payment of interest under this clause 40.12 is without prejudice 
to any other rights and remedies of the Landowner in respect of any failure to make 
any payment due and payable under this deed. 

(e) Failure by the Landowner to promptly claim interest payable under this clause does 
not waive the Landowner’s right to claim that interest. 
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40.13 Electronic Execution 

(a) Each party consents to this deed and any variations of this deed being signed by 
electronic signature by the methods set out in this clause. 

(b) This clause applies regardless of the type of legal entity of the parties. If this deed 
or any subsequent variations are signed on behalf of a legal entity, the persons 
signing warrant that they have the authority to sign. 

(c) For the purposes of this clause, the parties agree that the following methods validly 
identify the person signing and indicate that person’s intention to sign this deed and 
any variation of it: 

(i) insertion of an image (including a scanned image) of the person’s own 
unique signature on to the deed; 

(ii) insertion of the person’s name on to the deed; or 

(iii) use of a stylus or touch finger on a touch screen to sign the deed; 

(iv) provided that in each of the above cases, words to the effect of 
‘Electronic signature of me, [NAME], affixed by me on [DATE]’ are also 
included on the deed; 

(v) use of a reliable electronic signature and exchange platform (such as 
DocuSign or AdobeSign) to sign the deed; or 

(vi) as otherwise agreed in writing (including via email) between the parties. 

(d) The parties agree that the above methods are reliable as appropriate for the 
purpose of signing this deed and that electronic signing of this deed by or on behalf 
of a party indicates that party’s intention to be bound. 

(e) A signed copy of this deed transmitted by email or other means of electronic 
transmission shall be deemed to have the same legal effect as delivery of an 
original executed copy of this deed for all purposes. 
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Executed as a deed. 

If applicable, where a party signs electronically, that party confirms that by signing below, it has complied 
with the Corporations Act, and specifically, that the technology neutral requirements pursuant to section 
110A of the Corporations Act have been met. 

Signed for and on behalf of Minister 
administering the Housing Act 2001 for and on 
behalf of the State of New South Wales ABN 36 
433 875 185: 

Signature of Authorised Officer 

Signature of witness Name of above signatory 

Name of witness (please print) Date of signing 

Executed by the Developer specified below in 
accordance with section 127 of the Corporations 
Act 2001 (Cth): 

ABN/ACN of company 

Signature of director Signature of company secretary/director 

Full name of director Full name of company secretary/director 

69 668 668 586

Andrew Sharkey

MAH Harbour Drive Limited

Keith Gavin

--------------------------

--------------------------

 

      

 

 

  

   
 
   

   
  

  
 

 

   

 

    

 

     

      

 

 

  
  

  

   

    

    

    
    

    

     
    

       

Emma Stephenson
5/11/2025

Lisa Marigliano
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Attachment 3 - Proposed Contract for the Developer Social Housing Dwellings 
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Land – 2022 Edition 

SIGNING PAGE 

VENDOR PURCHASER 

Signed by Signed by 

Refer to the Signing Page Refer to the Signing Page 

_____________________________ _____________________________ 
Vendor Purchaser 

_____________________________ _____________________________ 
Vendor Purchaser 

VENDOR (COMPANY) PURCHASER (COMPANY) 

Signed by __________________________ Signed by __________________________ 
in accordance with s127(1) of the Corporations Act 2001 by the in accordance with s127(1) of the Corporations Act 2001 by the 
authorised person(s) whose signature(s) appear(s) below: authorised person(s) whose signature(s) appear(s) below: 

__________________________ __________________________ __________________________ __________________________ 
Signature of authorised person Signature of authorised person Signature of authorised person Signature of authorised person 

__________________________ __________________________ __________________________ __________________________ 
Name of authorised person Name of authorised person Name of authorised person Name of authorised person 

__________________________ __________________________ __________________________ __________________________ 
Office held Office held Office held Office held 

BREACH OF COPYRIGHT MAY RESULT IN LEGAL ACTION 
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Land – 2022 Edition 

Choices 

Vendor agrees to accept a deposit-bond NO yes 

Nominated Electronic Lodgment Network (ELN) (clause 4):  PEXA 

Manual transaction (clause 30) NO yes 
(if yes, vendor must provide further details, including 
any applicable exception, in the space below): 

Tax information (the parties promise this is correct as far as each party is aware) 
Land tax is adjustable NO yes 
GST: Taxable supply NO yes in full yes to an extent 
Margin scheme will be used in making the taxable supply NO yes 
This sale is not a taxable supply because (one or more of the following may apply) the sale is: 

not made in the course or furtherance of an enterprise that the vendor carries on (section 9-5(b)) 
by a vendor who is neither registered nor required to be registered for GST (section 9-5(d)) 
GST-free because the sale is the supply of a going concern under section 38-325 
GST-free because the sale is subdivided farm land or farm land supplied for farming under Subdivision 38-O 
input taxed because the sale is of eligible residential premises (sections 40-65, 40-75(2) and 195-1) 

Purchaser must make a GSTRW payment NO yes (if yes, vendor must provide 
(GST residential withholding payment) details) 

If the details below are not fully completed at the contract 
date, the vendor must provide all these details in a separate 
notice at least 7 days before the date for completion. 

GSTRW payment (GST residential withholding payment) – details 

Frequently the supplier will be the vendor. However, sometimes further information will be required as to which 
entity is liable for GST, for example, if the supplier is a partnership, a trust, part of a GST group or a participant 
in a GST joint venture. 

Supplier’s name: 

Supplier’s ABN: 

Supplier’s GST branch number (if applicable): 

Supplier’s business address: 

Supplier’s representative: 

Supplier’s contact phone number: 

Supplier’s proportion of GSTRW payment: $ 

If more than one supplier, provide the above details for each supplier. 

Amount purchaser must pay – price multiplied by the GSTRW rate (residential withholding rate): $ 

Amount must be paid: AT COMPLETION   at another time (specify): 

Is any of the consideration not expressed as an amount in money? NO yes 

If “yes”, the GST inclusive market value of the non-monetary consideration: $ 

Other details (including those required by regulation or the ATO forms): 

BREACH OF COPYRIGHT MAY RESULT IN LEGAL ACTION 
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Land – 2022 Edition 

List of Documents 

General 
1 property certificate for the land 
2 plan of the land 
3 unregistered plan of the land 
4 plan of land to be subdivided 
5 document to be lodged with a relevant plan 
6 section 10.7(2) planning certificate under 

Environmental Planning and Assessment Act 
1979 

7 additional information included in that certificate 
under section 10.7(5) 

8 sewerage infrastructure location diagram 
(service location diagram) 

9 sewer lines location diagram (sewerage service 
diagram) 

10 document that created or may have created an 
easement, profit à prendre, restriction on use or 
positive covenant disclosed in this contract 

11 planning agreement 
12 section 88G certificate (positive covenant) 
13 survey report 
14 building information certificate or building 

certificate given under legislation 
15 occupation certificate 
16 lease (with every relevant memorandum or 

variation) 
17 other document relevant to tenancies 
18 licence benefiting the land 
19 old system document 
20 Crown purchase statement of account 
21 building management statement 
22 form of requisitions 
23 clearance certificate 
24 land tax certificate 

Home Building Act 1989 
25 insurance certificate 
26 brochure or warning 
27 evidence of alternative indemnity cover 

Swimming Pools Act 1992 
28 certificate of compliance 
29 evidence of registration 
30 relevant occupation certificate 
31 certificate of non-compliance 
32 detailed reasons of non-compliance 

Strata or community title (clause 23 of the contract) 
33 property certificate for strata common property 
34 plan creating strata common property 
35 strata by-laws 
36 strata development contract or statement 
37 strata management statement 
38 strata renewal proposal 
39 strata renewal plan 
40 leasehold strata - lease of lot and common 

property 
41 property certificate for neighbourhood property 
42 plan creating neighbourhood property 
43 neighbourhood development contract 
44 neighbourhood management statement 
45 property certificate for precinct property 
46 plan creating precinct property 
47 precinct development contract 
48 precinct management statement 
49 property certificate for community property 
50 plan creating community property 
51 community development contract 
52 community management statement 
53 document disclosing a change of by-laws 
54 document disclosing a change in a development 

or management contract or statement 
55 document disclosing a change in boundaries 
56 information certificate under Strata Schemes 

Management Act 2015 
57 information certificate under Community Land 

Management Act 2021 
58 disclosure statement - off the plan contract 
59 other document relevant to off the plan contract 

Other 
60 Special Conditions 

HOLDER OF STRATA OR COMMUNITY SCHEME RECORDS – Name, address, email address and telephone 
number 

Not Applicable 

BREACH OF COPYRIGHT MAY RESULT IN LEGAL ACTION 



 

  

  

 

    

    
    
    
     
    
     
    

    

    

     
    
      
    
    
    
    

    

     

    

    
    
     

    

    
    

    

    

    

    

    

    

    
    
    

     

    

    
   

     
    
    
    
      

    

Special conditions to the contract for the sale and purchase of the land dated [#]. 

Contents 

33. Interpretation ....................................................................................................... 23 

33.1 Definitions ............................................................................................ 23 
33.2 Construction......................................................................................... 27 
33.3 Inconsistency ....................................................................................... 28 
33.4 Rules of construction ........................................................................... 28 
33.5 Severability .......................................................................................... 28 
33.6 Purchaser’s Associates ....................................................................... 28 
33.7 Order of precedence............................................................................ 29 

34. Amendments to printed form of contract ......................................................... 29 
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35.1 Definitions and interpretation............................................................... 30 
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35.3 Additional amount of GST payable...................................................... 31 
35.4 Variation............................................................................................... 31 
35.5 ATO Rulings ........................................................................................ 31 
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44. Not used............................................................................................................... 34 
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45.2 Preservation of rights........................................................................... 35 
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47.1 Acceptance .......................................................................................... 35 
The purchaser acknowledges and agrees that: .................................................... 35 
47.2 Condition of the property ..................................................................... 35 
47.3 Activities in adjoining properties .......................................................... 35 
47.4 No reliance........................................................................................... 36 
47.5 Lack of repair ....................................................................................... 36 
47.6 No warranties or representations as to state of repair ........................ 36 

48. Environmental matters ....................................................................................... 37 
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48.1 Vendor disclosure ................................................................................ 37 
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33. Interpretation 

33.1 Definitions 

In this contract, unless expressed to the contrary: 

Associate means officers, employees, consultants, contractors, advisers and agents. 

Authority means, in respect of a particular context or circumstance, each Federal, State or 
Local Government, semi-Government, quasi-Government or other body or authority, statutory 
or otherwise, including any court or tribunal, having jurisdiction and responsibility in respect of 
that context or circumstance. 

Builder’s Side Deed has the same meaning as in the Project Delivery Deed. 

Claim includes any right, debt, cause of action, action, liability or obligation (whether actual, 
contingent or prospective), claim, entitlement, damages, proceeding, remedy, suit, demand, 
Costs or Loss of any nature howsoever arising and whether present or future, fixed or 
unascertained, actual or contingent and whether at Law (including in tort, for negligence or 
otherwise), in equity, under statute or contract or otherwise. 

Completion Date means the date that is 10 business days after the Date of Practical 
Completion. 

Contamination means that land or water affected by: 

(a) a substance, gas, liquid, chemical, mineral or other physical or biological matter that 
is at a concentration which is above the concentration normally present in that land 
or water in the vicinity and presents a risk of harm to human health or the 
environment; or 

(b) a material or compound controlled, prohibited or regulated from time to time by any 
Environmental Law, including asbestos. 

Control in relation to a corporation includes the direct or indirect power to directly or indirectly: 

(a) direct the management or policies of the corporation; or 

(b) control the membership of the board of directors, 

whether or not the power has statutory, legal or equitable force or is based on statutory, legal 
or equitable rights and whether or not it arises by means of trusts, agreements, arrangements, 
understandings, practices, the ownership of any interest in shares or stock of the corporation 
or otherwise. 

Controller has the meaning it has in the Corporations Act. 

Corporations Act means the Corporations Act 2001 (Cth). 

Cost includes a cost, charge, expense, liability, outgoing, fee, levy or impost and includes 
expenses incurred in connection with external advisers and consultants. 
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Date of Practical Completion has the meaning given to it under the Project Delivery Deed. 

Default Rate means 10% per annum calculated on a daily basis. 

Development has the same meaning as in the Project Delivery Deed. 

Encumbrance means an interest or power: 

(a) reserved in or over an interest in any asset including, but not limited to, any 
retention of title; or 

(b) created or otherwise arising in or over any interest in any asset under a bill of sale, 
mortgage, charge, lien, pledge, trust or power, 

by way of security for the payment of a debt, any other monetary obligation or the performance 
of any other obligation, and includes, but is not limited to, any agreement to grant or create any 
of the above. 

Environment includes all aspects of the surroundings of human beings. 

Environmental Law means: 

(a) all laws relating to land or water use, town planning, the environment, noise, 
development, construction or structures, coastal protection, water catchment, soil 
conservation, nature conservation, heritage conservation, human health, 
Contamination, radiation, pollution, waste disposal or land management; 

(b) all conditions of all consents, approvals, authorisations, licences and permits issued 
under any law in clause (a); and 

(c) regulations or any order, guideline, gazettal, notice, direction or requirement of any 
government, statutory or other body or Authority in relation to these matters. 

EP&A Act means the Environmental Planning and Assessment Act 1979 (NSW), as amended 
from time to time. 

Final Design Documentation has the same meaning as in the Project Delivery Deed. 

Financier’s Side Deed has the same meaning as in the Project Delivery Deed. 

GIPA Act means the Government Information (Public Access) Act 2009 (NSW). 

Hazardous Substance means any substance which would or might reasonably be expected 
to cause a state of danger to human beings, property or the Environment whether imminent or 
otherwise resulting from the location, storage, handling or release of any substance having 
toxic, corrosive, flammable, explosive, infectious or otherwise dangerous characteristics. 

Information Documents means: 

(a) all the information or documentation made available to the purchaser or its 
Associates by or on behalf of the vendor, or otherwise obtained by or on behalf of 
the purchaser prior to the making of this contract, including the documents set out in 
the index attached at Schedule 2; 

(b) all documents attached to this contract; and 

(c) all information that is available on the public record, including all information which 
would have been disclosed or revealed at the date of this contract or at a time 
immediately before completion by searches of any public register. 
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Insolvency Event means the happening of any of these events: 

(a) a body corporate is (or states that it is) an insolvent under administration or 
insolvent (each as defined in the Corporations Act); 

(b) a body corporate has a Controller appointed, is under administration or wound up or 
has had a Receiver appointed to any part of its property; 

(c) a body corporate is subject to any arrangement, assignment, moratorium or 
composition, protected from creditors under any statute or dissolved (in each case, 
other than to carry out a reconstruction or amalgamation while solvent on terms 
approved by the vendor); 

(d) an application or order has been made (and, in the case of an application, it is not 
stayed, withdrawn or dismissed within 40 business days), resolution passed, 
proposal put forward, or any other action taken, in each case in connection with that 
body corporate, which: 

(i) is preparatory to or could result in any of (a), (b) or (c) above; or 

(ii) which results in the appointment of a liquidator or provisional liquidator in 
respect of a body corporate; 

(e) as a result of the operation of section 459(F)(1) of the Corporations Act a body 
corporate is taken to have failed to comply with a statutory demand; 

(f) a body corporate is, or it makes a statement from which the vendor reasonably 
deduces that the body corporate is, the subject of an event described in section 
459(C)(2)(b) or section 585 of the Corporations Act (or it makes a statement from 
which the vendor reasonably deduces it is so subject); 

(g) a body corporate is otherwise unable to pay its debts when they fall due; 

(h) a body corporate takes any step to obtain protection or is granted protection from its 
creditors, under any applicable legislation or an administrator is appointed to a body 
corporate; or 

(i) something having a substantially similar effect to (a) to (h) happens in connection 
with that person under the Law of any jurisdiction. 

Law includes all statutes, regulations, by-laws, ordinance and other delegated legislation and 
any rule of common law or equity from time to time. 

Loss means all losses (including, loss of profit, loss of expected savings, opportunity costs, 
loss of business (including loss or reduction of goodwill) and damage to reputation), liabilities, 
damages, costs, charges and expenses and includes tax. 

NSW LRS means the New South Wales Land Registry Services. 

Parent of a person means the person directly or indirectly exercising the decision making 
power of the first mentioned person including: 

(a) if the first mentioned person is a corporation, a person who: 

(i) controls the composition of the board of directors of the first mentioned 
person; or 

(ii) is in a position to cast, or control the casting of, more than one half of the 
maximum number of votes that might be cast at a general meeting of the 
first mentioned person; or 
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(iii) holds or has a beneficial interest in more than one-half of the issued 
share capital of the first mentioned person (excluding any part of that 
issued share capital that carries no right to participate beyond a specified 
amount in a distribution of either profits or capital); or 

(b) if the first mentioned person is a trustee of a unit trust and, in the case of the 
purchaser, its interest in this document is property subject to that trust, a person 
who: 

(i) controls the right to appoint the trustee; 

(ii) is in a position to cast, or control the casting of, more than one half of the 
maximum number of votes that might be cast at a meeting of holders of 
units; or 

(iii) holds or has a beneficial interest in more than one half of the issued 
units of that trust (excluding any of the issued units that carries no right 
to participate beyond a specified amount in a distribution of either profits 
or capital); or 

(c) if the first mentioned person is a trustee of a trust and, in the case of the purchaser, 
its interest in this document is property subject to that trust, a person who: 

(i) is a beneficiary of that trust entitled directly or indirectly to more than one 
half of the corpus or profits of the trust; or 

(ii) is entitled to or whose consent is required to: 

A. appoint or change the trustee; or 

B. give directions to the trustee; or 

C. vary the constituent document of the trust; or 

D. appoint or remove beneficiaries; or 

E. decide to whom any distribution is made or the amount of any 
distribution. 

(d) A person is also a Parent of another person if a part of this definition is satisfied in 
respect of each trust and company in any chain of trusts or companies connecting 
that person and the other person. 

Project Delivery Deed means the project delivery deed between the vendor and the 
purchaser in relation to the development of the Property dated [insert]. 

price means the amount on the front page of this contract. 

printed clauses means clauses 1 to 32 of the Contract for the Sale and Purchase of Land – 
2022 Edition published by the Law Society of NSW and Real Estate Institute of NSW. 

property means the land described on the front page of this contract. 

Receiver includes a receiver or manager or receiver and manager. 

Resolution Institute means Resolution Institute or, if no such organisation exists, then the 
President of the Law Society of New South Wales. 
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Security Document has the same meaning given to it in the Project Delivery Deed. 

Site Conditions means any physical conditions and characteristics of, on, above, below or 
over the surface or about the property or their surroundings including: 

(a) natural and artificial conditions (including heritage and archaeological issues); 

(b) physical and structural conditions, including buildings, improvements, partially 
completed structures and in ground works; 

(c) all improvements, including any artificial things, foundations, existing utility services 
and other structures installed by or on behalf of the vendor or others; 

(d) ground water, ground water hydrology and the effects of any dewatering; 

(e) Contamination or the existence of any Hazardous Substance or thing or waste; 

(f) topography of the property, ground surface conditions and geology, including rock 
and sub-surface conditions or other materials encountered on, above, below or over 
the surface or about the property; 

(g) geological, geotechnical and subsurface conditions or characteristics including mine 
subsidence; 

(h) systems and facilities, above or below ground and the location of all facilities with 
which any service or related item of infrastructure including water, electricity, gas, 
telephone, drainage, sewerage and electronic communications and systems are 
connected; 

(i) the Environment, water, weather or atmospheric or climatic conditions, or the 
effects of the Environment, water, weather or atmospheric or climatic conditions 
(including rain, surface water run-off and drainage, water seepage, wind blown dust 
and sand, seasons and physical conditions that are a consequence of weather, 
atmospheric and climatic conditions); and 

(j) all defects (latent and patent) and all dilapidation and infestation latent conditions. 

Transaction Documents means: 

(a) this contract; 

(b) the Financier’s Side Deed; 

(c) the Builder’s Side Deed; 

(d) the Project Delivery Deed; and 

(e) each Security Document. 

Trigger Event has the meaning given to it in the Project Delivery Deed. 

33.2 Construction 

Unless expressed to the contrary: 

(a) words in the singular include the plural and vice versa; 

(b) if a word or phrase is defined its other grammatical forms having corresponding 
meanings; 
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(c) a reference to: 

(i) a person includes a partnership, joint venture, unincorporated 
association, body corporate and a government or statutory body or 
Authority; 

(ii) a person includes its legal personal representatives, successors and 
assigns; 

(iii) “includes” is a reference without limitation; 

(iv) time is to local time in New South Wales; 

(v) “$” or “dollars” is a reference to the lawful currency of Australia; 

(vi) this or any other document includes the document as varied or replaced 
and notwithstanding any change in the identity of the parties; 

(vii) anything (including any amount) is a reference to the whole or any part 
of it; 

(viii) a group of things or persons is a reference to any one or more of them; 
and 

(ix) a day in this contract (other than a business day) means a day, whether 
or not a Saturday, Sunday, public or religious holiday; and 

(d) if a period of time is specified to start from a certain day, the period is to be 
calculated exclusive of that day. 

33.3 Inconsistency 

If there is any inconsistency between the printed clauses of this contract this contract and 
these additional clauses, the additional clauses prevail to the extent of that inconsistency. 

33.4 Rules of construction 

No rule of construction will apply to disadvantage the vendor on the basis that the vendor puts 
forward this contract. 

33.5 Severability 

If a clause of this contract is illegal or unenforceable, it may be severed without affecting the 
enforceability of other clauses in this contract. 

33.6 Purchaser’s Associates 

If this contract prohibits the purchaser from doing a thing, then: 

(a) the purchaser must do everything necessary to ensure that the purchaser’s 
Associates do not do that thing; and 

(b) the purchaser must not authorise or cause any person to do that thing. 
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33.7 Order of precedence 

In the event of any inconsistency, ambiguity or discrepancy between the various documents 
comprising or referred to in this contract: 

(a) the interpretation which prescribes or requires the highest standard, quality or 
quantum will take precedence; and 

(b) where the inconsistency, ambiguity or discrepancy is not resolved by the application 
of the principle in clause 33.7(a), the order of precedence will be as follows: 

(i) the Project Delivery Deed; 

(ii) this contract; and 

(iii) the Final Design Documentation. 

34. Amendments to printed form of contract 
The printed clauses in the printed form of this contract are amended as follows: 

(a) clause 1 is amended by: 

(i) deleting the definitions of 'GST Act' and 'GST rate'; 

(ii) replacing the definition of deposit holder with “the vendor;”; 

(b) clauses 2 and 3 are deleted; 

(c) clause 4.8 is deleted; 

(d) the first line of clause 10.1 is replaced with: 

“10.1 The purchaser cannot make a claim, requisition, delay completion, rescind 
or terminate in respect of:”; 

(e) clauses 10.1.8 and 10.1.9 are amended by inserting after the word “substance”, the 
words “absence or existence”; 

(f) clause 10.2 is amended by adding the words “make a claim, requisition, delay 
completion,” before the word “rescind”; 

(g) clause 13 is deleted; 

(h) clause 14.1 is amended by inserting after “usage charges” the words “including any 
charges for stormwater and trade waste”; 

(i) clause 17.2.2 is amended by replacing “provisions” with “substance”; 

(j) not used; 

(k) clause 18.7 is amended by inserting at the beginning “Subject to clause 19.2.2"; 

(l) clause 20.8 is replaced with: 

“Rights under clauses 11, 14, and 17 continue after completion, whether or not 
other rights continue”; 

(m) clause 20.12 is deleted; 
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(n) clause 22 is deleted; 

(o) clause 23.13 is amended by deleting the words “at least 7 days”; 

(p) clause 23.14 is deleted; and 

(q) clauses 24, 28, and 29 are deleted. 

35. GST 

35.1 Definitions and interpretation 

In this clause 35: 

(a) Terms or expressions which have a defined meaning in the A New Tax System 
(Goods and Services Tax) Act 1999 (GST Act), unless the context indicates 
otherwise, have the same meaning as in the GST Act. 

(b) Any reference to a party includes the representative member of a GST group of 
which that party is a member. 

(c) Any part of a supply that is treated as a separate supply for GST purposes 
(including attributing GST payable to tax periods) is treated as a separate supply for 
the purposes of this clause 35. 

(d) Unless the contrary intention appears: 

(i) ATO means the Australian Taxation Office. 

(ii) GST includes amounts defined as “GST” under the GST Act and: 

A. amounts payable on account of a notional liability under 
Division 177 of the GST Act; and 

B. “GST equivalents” payments under the Intergovernmental 
Agreement Implementation (GST) Act 2000 (NSW) (or similar 
payments under corresponding legislation of any other State 
or Territory); 

(iii) GST Act means the A New Tax System (Goods and Services Tax) Act 
1999 (Cth); 

(iv) Input Tax Credits includes amounts defined as “input tax credits” in the 
GST Act and amounts to which an entity is notionally entitled under 
Division 177 of the GST Act; 

(v) Recipient has the meaning given to that term in the GST Act, but also 
includes a party who provides or is liable to provide consideration for a 
supply under this contract. 

(vi) TAA means the Taxation Administration Act 1953 (Cth). 

35.2 Reimbursement 

Any amount payable under this contract that is calculated by reference to an amount paid or 
incurred by a party is limited to the total amount less any input tax credit to which that party is 
entitled for the acquisition to which the amount relates. 
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35.3 Additional amount of GST payable 

If GST becomes payable on any supply made by the Supplier under or in connection with this 
contract: 

(a) any amount payable or consideration to be provided under any provision of this 
contract (other than this clause 35) for that supply is exclusive of GST; 

(b) the Recipient must pay an additional amount to the Supplier equal to the amount of 
the GST payable on that supply (GST Amount); 

(c) the GST Amount is payable at the same time as any other consideration is to be 
provided for that supply; 

(d) unless otherwise agreed, the margin scheme will not be applied; and 

(e) the Supplier must provide a tax invoice to the Recipient for that supply, no later than 
the time at which the GST Amount for that supply is to be paid in accordance with 
clause 35.3(b). 

35.4 Variation 

If the GST paid or payable on a supply varies from the additional amount the Recipient paid 
under clause 35.3 in respect of that supply, the Supplier must give a refund or credit to the 
Recipient of, or the Recipient must pay the Supplier on demand, the amount of that variation, 
as appropriate. Any refund, credit or payment, under this clause 35.4 is taken to be a credit, 
refund or payment of the additional amount payable under clause 35.3.  Where there is an 
adjustment event, the Supplier must issue an adjustment note as soon as practicable after 
becoming aware of the adjustment event. 

35.5 ATO Rulings 

The vendor will rely on all public rulings issued by the Commissioner of Taxation 
(Commissioner) in relation to the supplies and acquisitions involved in the property 

35.6 Not used 

35.7 No merger 

This clause 35 does not merge on completion of this contract. 

36. GST Withholding 

[Drafting note – this clause is to be considered on a Project-by-Project basis. On the basis 
that the premises will be newly constructed on what is currently vacant land, GST 
withholding should be applicable. 

Clause 36 otherwise details the processes, forms and notifications that will otherwise be 
required to comply with the GSTRW regime, including suggested timings for relevant steps.] 

36.1 The meanings of the terms used in this clause 36 are set out below: 

(a) The definitions of terms in clause 35 are also adopted in this clause 36. 

(b) Commissioner means the Commissioner of Taxation. 
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(c) GST Withholding Amount means the amount that the purchaser is required to 
withhold on account of GST from the price and pay to the Commissioner as notified 
by the vendor in the GST Withholding Notice. 

(d) GST Withholding Notice means notification required under section 14-255 of the 
Withholding Law to be made on or before the making of the supply which states 
whether or not the purchaser is required to make a payment on account of GST to 
the Commissioner and, if so, the amount of the payment. 

(e) Purchaser Settlement Date Confirmation Form means the form that the 
purchaser must lodge with the Commissioner to confirm settlement has occurred 
having previously lodged the Purchaser Withholding Notification Form. 

(f) Purchaser Withholding Notification Form means the notification that the 
purchaser is required to make in the approved form under section 16-150(2) of the 
Withholding Law. 

(g) Withholding Law means Schedule 1 of the TAA. 

36.2 If, at least 10 business days before the Completion Date, the vendor gives the purchaser a 
GST Withholding Notice specifying that the purchaser is required to make a payment on 
account of GST to the Commissioner, then the purchaser must pay the GST Withholding 
Amount from the price otherwise payable to the vendor on the settlement date in accordance 
with this clause 36. 

36.3 If clause 36.2 applies, at least 5 business days before the settlement date the purchaser must 
provide to the vendor: 

(a) evidence of having lodged a Purchaser Withholding Notification Form with the 
Commissioner; and 

(b) the purchaser’s payment reference number and lodgement reference number with 
respect to the Purchaser Withholding Notification Form. 

36.4 Subject to clause 36.5: 

(a) the purchaser must at completion, give the vendor a bank cheque drawn in favour 
of the Commissioner for the GST Withholding Amount; and 

(b) the vendor undertakes to give the bank cheque to the Commissioner, together with 
the reference details provided by the purchaser under clause 36.3. 

36.5 Clause 36.4 does not apply where completion occurs electronically through an electronic 
online conveyancing facility and the GST Withholding Amount is paid to the Commissioner 
through that facility. 

36.6 If payment of the GST Withholding Amount does not occur in accordance with either of 
clauses 36.4 or 36.5, the vendor may delay Settlement until the next Business Day after the 
day on which: 

(a) payment of the GST Withholding Amount has occurred; or 

(b) the vendor receives the price due on completion. 
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36.7 The purchaser must lodge the Purchaser Settlement Date Confirmation Form with the 
Commissioner on or before the Completion Date and provide evidence of having lodged the 
form with the vendor at completion. 

36.8 If the purchaser cannot provide evidence to the vendor at completion of having lodged the 
Purchaser Settlement Date Confirmation Form, then in addition to any damages under clause 
36.9, the purchaser must give to the vendor at completion a written declaration that: 

(a) confirms that the details provided under clause 36.3 are true and correct; and 

(b) authorises the vendor and the vendor’s solicitor to complete and lodge, on behalf of 
the purchaser, the Purchaser Settlement Date Confirmation Form. 

36.9 The purchaser indemnifies the vendor against all Loss that may be incurred by the vendor 
arising from or in connection with a breach by the purchaser of this clause 36. 

36.10 If the purchaser pays the GST Withholding Amount in accordance with this clause 36, the 
vendor will not be entitled to delay completion or refuse to settle. 

37. Foreign Acquisitions and Takeovers Act 
(a) The purchaser represents and warrants to the vendor that the purchaser's 

acquisition of the property is not within the scope of the Foreign Acquisitions and 
Takeovers Act 1975 (Cth) and is not examinable by the Foreign Investment Review 
Board. 

(b) The purchaser is liable for and indemnifies the vendor against all liability, Loss, 
Costs and expenses (including legal fees, Costs and disbursements on the higher 
of a full indemnity basis and a solicitor and own client basis, determined without 
taxation, assessment or similar process and whether incurred by or awarded 
against the vendor) arising from or incurred in connection with the purchaser's 
representation in clause 37 being incorrect or misleading at any time and the 
purchaser being in breach of its warranty in that clause. 

38. Notice to complete 

38.1 Completion 

The vendor and the purchaser must complete this contract by 3.00 pm on the Completion 
Date. 

38.2 Notice to complete 

(a) If completion does not occur in accordance with clause 38.1, a party is who is 
ready, willing and able to complete, may serve a notice: 

(i) requiring the other party to complete this contract not less than 14 days 
after the date of service of the notice; and 

(ii) making time of the essence. 

(b) The parties acknowledge that for the purposes of clause 38.2(a), the period of 14 
days is sufficient time to complete this contract. 

(c) The vendor is not regarded as unable, not ready or unwilling to complete because 
of the existence of a charge on the property in respect of any rates or taxes. 
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(d) The vendor is entitled to serve a notice to complete on the purchaser despite the 
existence of a charge on the property in respect of any rates and taxes at the time 
the notice is served or at any time after. 

38.3 Withdrawal of notice to complete 

Without affecting any other right, a party who serves a notice to complete may: 

(a) at any time prior to its expiry, withdraw the notice by further notice to the other 
party; and 

(b) issue a further notice to complete. 

39. Interest 

39.1 Payment of interest 

Without prejudice to any other rights of the vendor, if the price or any other amount payable by 
the purchaser to the vendor under this contract, is not paid to the vendor when it is due, then 
the purchaser must pay to the vendor interest at the Default Rate on the unpaid amounts from 
and including the due date to and including the date on which they are paid in full. 

39.2 Essential term 

Payment of interest pursuant to this clause 39 is an essential term of this contract and the 
vendor is not obliged to complete this contract unless the interest due at completion has been 
paid. 

40. Not used 

41. Not used 

42. Not used 

43. Not used 

44. Not used 

45. Vendor’s rights after termination 

45.1 Vendor’s rights after termination 

If this contract is terminated or repudiated on grounds arising from breach of this contract by 
the purchaser, the vendor: 

(a) may seek all other available legal and equitable remedies; and 

(b) will be entitled to require the purchaser to immediately hand over to the vendor all 
copies of: 

(i) any documents provided by the vendor to the purchaser; 

(ii) any other documents or information in existence that is to be provided to 
the vendor under this document. 
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45.2 Preservation of rights 

Nothing in this clause 45 will prejudice the right of the vendor to exercise any right or remedy 
(including recovering damages) which it may have where the purchaser breaches (including 
repudiates) this document. 

45.3 No merger 

This clause 45 is an essential provision of this contract and the rights and obligations of the 
vendor and the purchaser continue beyond completion. 

46. Not used 

47. The property 

47.1 Acceptance 

The purchaser acknowledges and agrees that: 

(a) pursuant to the Project Delivery Deed, the purchaser was responsible for the 
planning and construction of any improvements on the property and remains 
responsible for any defects or omissions in the construction and therefore accepts 
the condition of any such improvements; 

(b) the vendor is released from all responsibility and liability in connection with the 
construction or condition of any improvements on the property; and 

(c) it accepts the property and improvements in their condition and state of repair as at 
the contract date. 

47.2 Condition of the property 

The purchaser represents and warrants that, because of the purchaser’s own inspection and 
enquiries, the purchaser: 

(a) is satisfied as to the nature, quality, condition and state of repair of the property; 

(b) is satisfied with and accepts the Site Conditions; 

(c) is satisfied about the purposes for which the property may be used; and 

(d) accepts the property and its improvements as is and where is and in its current 
state and condition and subject to: 

(i) any latent or patent defects in the property; and 

(ii) any affectations by proposals of any Authorities. 

47.3 Activities in adjoining properties 

(a) The purchaser acknowledges the vendor has no rights or powers in relation to 
areas outside the property. 

(b) The purchaser must make its own enquiries in relation to the development of other 
development projects or other adjoining land outside the property and 
acknowledges that the vendor has made no representations or warranties in 
relation to the development of any other land outside the property. 
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47.4 No reliance 

The purchaser acknowledges that it has relied on its own independent advice, examinations 
and valuations and has not relied on any information, representation or warranty given or 
made by or on behalf of the vendor, including any information, representation or warranty 
concerning: 

(a) title to the property; 

(b) the terms of any documents relating to any Encumbrances affecting the property; 

(c) the boundaries or area of the property; 

(d) the neighbourhood of the property; 

(e) the suitability of the property for any particular use; 

(f) its rights and powers relating to the property; 

(g) the services and utilities to the property; 

(h) whether improvements on the property comply with any relevant statutes, 
regulations and local laws; 

(i) the condition of the property; 

(j) any financial return or income to be derived from the property; 

(k) the Site Conditions; or 

(l) the applicability of any environmental liability to the property. 

47.5 Lack of repair 

The purchaser must not make any objection or Claim, or refuse or delay payment of the price, 
because of the repair or condition of the property on the Completion Date. 

47.6 No warranties or representations as to state of repair 

The purchaser may not make any Claim, requisition, delay completion, terminate or rescind 
because of: 

(a) any matter referred to in clause 47.1 and 47.2; 

(b) the nature, quality, condition of the property and the extent of its compliance or 
otherwise with the Building Code of Australia; 

(c) the nature, location, availability or non-availability of the services or defects in the 
services; 

(d) any notice or order issued pursuant to any statute or an Authority necessitating the 
doing of work or expenditure of money on or in relation to the property or any path 
or road adjoining the property; 

(e) subject to Part 4 Division 7 of the Conveyancing Act 1919 (NSW), any loss or 
damage to or reduction in the value of the property, that occurs between the 
contract date and the Completion Date; 
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(f) the property not complying with the requirements of any permits or other approvals 
issued by any competent Authority or with any statute, by law or other requirements 
of any competent Authority; 

(g) the property not being fit or suitable for any particular purpose; 

(h) whether any licences, Approvals, permits, consents, certificates or authorities 
required for the construction or use of the property are held by the vendor; 

(i) any deficiency in its area or measurements of the property; 

(j) any failure to comply with a Law relating to the property or a requirement of any 
Authority; 

(k) improvements being built over a service for the property; or 

(l) rainwater downpipes being connected to a sewer. 

48. Environmental matters 

48.1 Vendor disclosure 

The vendor discloses that: 

(a) the property may be affected by Contamination; 

(b) there may be non-compliance with Environmental Laws in relation to the property; 
and 

(c) work may be required to investigate and remove Contamination from the property 
or remediate the property. 

48.2 Purchaser not to make a requisition 

Subject to Part 4 of the Conveyancing Act 1919 (NSW), the purchaser releases the vendor 
and may not make any Claim, requisition, delay completion, terminate or rescind because of 
any matter referred to in this clause 48. 

48.3 Indemnity 

From completion the purchaser releases, indemnifies and keeps indemnified the vendor from 
any liability, Loss or Cost arising out any of the matters referred to in this clause 48. 

48.4 No merger 

This clause 48 is an essential term of this contract and the rights and obligations of the 
vendor and purchaser continue beyond completion. 

49. Liability and reliance 

49.1 Disclosure 

The vendor specifically discloses the Information Documents which the purchaser 
acknowledges that the purchaser has reviewed and inspected. 

37 



 

  

  

  

 
 

 

    
   

  
 

    
 

 

   

  
   

    
   

 

  

  
   

  

  

    

   

 
  

  

  
 

   
 

  
   

 

  
    

  
  

  

   
  

 

49.2 No liability 

This contract is entered into on the condition that: 

(a) neither the vendor or any Associate of the vendor accepts any duty of care for the 
provision of any Information Documents to the purchaser or to any Associate of the 
purchaser, or to any other person; 

(b) neither the vendor or the vendor’s Associates are under any liability to the 
purchaser or the purchaser’s Associates, or to any other person if, for any reason, 
the Information Documents are or become inaccurate, incomplete or misleading in 
any way; 

(c) the purchaser, nor any Associates of the purchaser, have any right or remedy 
against the vendor or the vendor’s Associates in relation to the Information 
Documents, and cannot bring a Claim relating to the Information Documents; 

(d) the documents included in the Information Documents have been provided by the 
vendor to the purchaser from numerous sources.  Neither the vendor or the 
vendor’s Associates make any express or implied guarantee, representation or 
warranty as to the accuracy, currency, reliability status or completeness of any of 
the contents of the Information Documents and no responsibility is assumed by the 
vendor or the vendor’s Associates in respect of the contents of or omissions from 
the Information Documents or that the Information Documents have not been 
verified or audited; and 

(e) if the purchaser has obtained services, advice or assistance from any of the 
consultant firms issuing the Information Documents or the authors of the 
Information Documents or any of their respective Associates, the purchaser agrees 
that the entities or persons from whom the services, advice or assistance may be 
sought by the purchaser are not acting as Associates of the vendor. 

49.3 No reliance 

In accessing the Information Documents the purchaser acknowledges to the vendor that: 

(a) the Information Documents were not prepared for the benefit of the purchaser; 

(b) the Information Documents are made available solely to the purchaser to assist the 
purchaser in deciding whether the purchaser is sufficiently interested in the property 
to proceed with the purchase of the property; 

(c) the Information Documents may not be appropriate for some persons and it is not 
possible for the vendor, or any of the vendor’s Associates to have regard to the 
objectives, situation and needs of each person who reads or uses the Information 
Documents; 

(d) the purchaser has sought or has had the opportunity of seeking appropriate 
professional advice in reviewing the Information Documents and evaluating whether 
or not to purchase the property; 

(e) the purchaser has not relied on any disclosure contained in the Information 
Documents as to a representation of fact or as to any further matter, but has 
satisfied itself as to the correctness of the Information Documents by independent 
investigations and has relied upon its own enquiries as to the accuracy or 
completeness of any of the Information Documents; 

(f) any reliance placed by the purchaser on the Information Documents will be at the 
purchaser’s own risk and neither the vendor or any of the vendor’s Associates will 
be liable for any loss of any kind; 
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(g) the purchaser is satisfied: 

(i) by taking and relying upon the purchaser’s own independent advice in 
relation to the Information Documents; 

(ii) by physical examination and inspection as to the state of repair and 
condition, quality, quantity and absence from defect of the property; 

(iii) by physical examination as to the location in which the property is 
situated; 

(iv) as to the value of the property from the purchaser’s own independent 
advice and other valuations; 

(v) as to any approvals granted by any Authority in relation to the property; 
and 

(vi) by the purchaser’s own examination, of the present and future economic 
feasibility, viability and economic return of the property; and 

(h) the purchaser has entered into this contract in reliance upon those examinations, 
inspections, inquiries, valuations, reports and perusals referred to in clause 49.3(g) 
only and not upon any statements, warranties, conditions or representations of any 
kind to be made by or on behalf of the vendor other than any warranties deemed to 
have been given by law and which cannot be excluded by agreement. 

49.4 Purchaser not to make requisition 

The purchaser must not make any Claim, requisition, delay completion, terminate or rescind 
because of any matter disclosed in this clause 49 or any matter referred to or disclosed in any 
document attached to this contract. 

50. Purchaser’s warranties and indemnity 

50.1 Purchaser’s warranties 

The purchaser represents and warrants that: 

(a) the purchaser has not relied on or been induced to enter into this contract by any 
representation or warranty (including those concerning the potential or present 
yield, use or development of the property) made by the vendor, its agent or solicitor; 

(b) the purchaser has relied entirely on its own independent investigations and 
enquiries about the property in entering into this contract; 

(c) the purchaser has obtained its own independent professional advice on the nature 
of the property and its permitted uses and the purchaser’s rights and obligations 
under this contract; 

(d) the purchaser was not introduced to the property or the vendor by any person other 
than the vendor’s agent; 

(e) the purchaser has full legal capacity and power to enter into, exercise its rights and 
perform the purchaser’s obligations under this contract; 

(f) the purchaser’s financial statements and all other accounts, financial statements 
and reports which the purchaser has delivered to the vendor under this contract 
have been prepared in accordance with all applicable Laws, generally accepted 
accounting principles consistently applied, and give a true and fair view of the 
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financial condition of the purchaser and its subsidiaries as at the date to which they 
are made up, and of the results of operations for the financial period then ended; 

(g) in entering into this contract, it is not acting as a trustee of any trust or settlement; 
and 

(h) in making and preparing its Proposal, the purchaser has complied with the vendor’s 
probity requirements and standards in all respects and has not acted in concert with 
any other proponent or tenderer for the Development. 

50.2 Additional purchaser warranties 

(a) The purchaser warrants that it is not a person who falls within any of the following 
categories: 

(i) an employee of the NSW Department of Planning and Environment or 
New South Wales Land and Housing Corporation; 

(ii) a close relative of an employee of NSW Department of Planning and 
Environment or New South Wales Land and Housing Corporation; 

(iii) a person who has a relationship with an employee of NSW Department 
of Planning and Environment or New South Wales Land and Housing 
Corporation which would fall within the examples of relationships 
referred to in Section 47(1) of the Property and Stock Agents Act 2002 
(NSW). 

(b) For the purpose of this clause 50.2, a “close relative” is defined in section 49 of the 
Property and Stock Agents Act 2002 (NSW). 

50.3 Acknowledgements 

The purchaser acknowledges that in entering into this contract the vendor has relied on the 
warranties given by the purchaser in this clause. 

50.4 Indemnity 

The purchaser indemnifies and keeps indemnified the vendor against any liability, Loss or Cost 
arising out of any breach of the warranties in this clause. 

51. Requisitions 

51.1 Requisitions on title 

(a) The purchaser acknowledges that the requisitions on title contained in Schedule 3 
are deemed to be the requisitions on title raised by the purchaser. 

(b) The purchaser further acknowledges that the replies contained in Schedule 4 are 
deemed be the vendor’s replies to the requisitions on title raised by the purchaser. 

(c) For the purposes of clause 5.1, the requisitions or general questions about the 
property or the title are taken to have been served on the vendor on the day 
immediately after the date of this contract. 
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52. Title particulars and Transfer 

52.1 Title particulars 

(a) If the first schedule of the certificate of title refers to “The Housing Commission of 
New South Wales” the vendor discloses that the vendor is the statutory successor 
in title to the registered proprietor (without need of conveyance or transfer) under 
section 10 of schedule 3 of the Housing Act 2001 (NSW). 

(b) The vendor will not be required to change the name on NSW LRS nor will the 
purchaser object to such name, and the transfer is to refer to “Minister 
administering the Housing Act 2001”. 

52.2 Delegate to sign transfer 

If required, the transfer will be signed by a delegate of the vendor and the purchaser must 
ensure the standard “Individual” execution clause is used on the transfer for the vendor’s 
execution. 

53. Attachments 

53.1 Documents attached on behalf of vendor 

The purchaser acknowledges that any person attaching documents to this contract at the 
request of the vendor or the vendor’s solicitor does so as the agent of the vendor. 

53.2 No warranty 

Subject to Part 4 of the Conveyancing Act 1919 (NSW), the vendor does not warrant the 
accuracy or completeness of the documents attached to this contract. 

54. Encumbrances 

If a caveat or mortgage is noted on the folio of the Register, the purchaser must accept on 
completion, a withdrawal of that caveat or discharge of that mortgage in registrable form so far 
as it relates to the property. 

55. Death, insolvency, etc 

55.1 Death or mental incapacity 

If before completion a party, being an individual, dies or becomes mentally ill, the other party 
may rescind. 

55.2 Financial incapacity of purchaser 

The purchaser is in breach of an essential obligation of this contract, the vendor may terminate 
by serving a notice, and clause 9 applies, if: 

(a) the purchaser, being a corporation: 

(i) goes into liquidation or provisional liquidation or an application is made 
for it to be wound up; 

(ii) has a Receiver, administrator, controller (as defined in section 9 of the 
Corporations Act) or similar officer appointed to it or any of its assets; 
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(iii) makes an assignment for the benefit of or enters into an arrangement or 
composition with its creditors; 

(iv) is insolvent or presumed insolvent under the Corporations Act or stops 
payment of any of its debts; or 

(v) is deregistered either voluntarily or for non-compliance with its 
obligations under the Corporations Act; or 

(b) anything occurs in connection with the purchaser under the law of any applicable 
jurisdiction (other than under the Bankruptcy Act 1966 (Cth)) having a substantially 
similar effect to the events specified in clause 55.2(a). 

56. Agent's commission 

The purchaser represents and warrants that it was not introduced to the property or to the 
vendor either directly or indirectly by any real estate agent or other person entitled to claim a 
commission or fee from the vendor other than the vendor's agent named in this contract.  The 
purchaser is liable for and indemnifies the vendor against all liability, Loss, Costs and 
expenses (including legal fees, costs and disbursements on the higher of a full indemnity basis 
and a solicitor and own client basis, determined without taxation, assessment or similar 
process and whether incurred by or awarded against the vendor) arising from or incurred in 
connection with a breach of this warranty. 

57. Not Used 

58. Not used 

59. Disclosure by Vendor 

59.1 Statutory requirements 

The vendor may make information and documents in relation to the property available: 

(a) in accordance with and to the extent required by the Government Sector Finance 
Act 2018 (NSW); 

(b) so far as possible, on a commercial-in-confidence basis; 

(c) subject to the purchaser’s rights at Law, the vendor may publish information 
concerning the information and documents in relation to the property in accordance 
with: 

(i) the NSW Government Procurement Policy Framework (August 2021 – 
updated 25 August 2021) as amended, supplemented, varied or 
replaced from time to time; and 

(ii) the NSW Industrial Relations Guidelines: Building and Construction 
Procurement (July 2013 – updated September 2017) as amended, 
supplemented, varied or replaced from time to time; and 

(d) under the GIPA Act, the vendor has obligations to: 
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(i) publicly disclose government information that is open access information 
(as that term is defined in the GIPA Act), including by publishing the 
Transaction Documents on the vendor’s contract registers; and 

(ii) release information pursuant to an access application unless the vendor 
is reasonably satisfied that there is an overriding public interest against 
disclosure. 

59.2 Disclosure 

Notwithstanding the other provisions of this clause 59, in relation to any disclosure under 
clause 59.1(d) the parties acknowledge that: 

(a) (before the proposed date of disclosure) the vendor will use reasonable endeavours 
to notify the purchaser of any proposed disclosure of commercially sensitive 
information by the vendor under the GIPA Act in accordance with clause 59.1(d); 

(b) following notification by the vendor under clause 59.2(a), the vendor will use 
reasonable endeavours to consult with the purchaser before disclosing the 
commercially sensitive information; 

(c) if, following: 

(i) notification by the vendor under clause 59.2(a); or 

(ii) consultation between the parties in accordance with clause 59.2(b), 

the purchaser objects to disclosure of some or all of the commercially sensitive 
information, the purchaser must provide details of any such objection within 5 
business days after the date the purchaser received notification from the vendor or 
the date on which the consultation process concluded (as relevant); and 

(d) the vendor must take reasonable account of any objection received from the 
purchaser pursuant to clause 59.2(c) in determining whether the commercially 
sensitive information identified by the purchaser should be disclosed, and further 
acknowledging that: 

(i) the vendor will be under no obligation to accept or otherwise agree to the 
objections; and 

(ii) the purchaser may have rights to seek a review of the decision by the 
vendor to disclose any commercially sensitive information. 

59.3 Overriding statutory obligations 

The parties, acknowledge and agree that nothing in clause 59 will limit or otherwise affect the 
discharge of the vendor’s obligations to disclose information in connection with the property as 
required by any Law including but not limited to the GIPA Act. 

60. Confidentiality 

60.1 Keep confidential 

Except as required by law or in the circumstances set out in clause 59 or by the Australian 
Stock Exchange where a party has a practice of notifying the Australian Stock Exchange or 
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where the information is in the public domain, the commercial terms of this contract must be 
kept confidential by the parties and may only be released to: 

(a) the parties’ professional advisers on condition that they agree to be bound by the 
terms of this clause; or 

(b) Mission Australia ACN 000 002 522, Mission Australia Housing ACN 003 683 261, 
Mission Australia Housing Holdings Limited ACN 677 039 486 and other Related 
Bodies Corporate of the Developer (where Related Bodies Corporate takes the 
meaning given to the term ‘related body corporate’ in the Corporations Act); 

(c) other persons with the prior written consent of the other party which must not be 
unreasonably withheld or delayed. 

60.2 Media 

Without limiting clause 60.1, the purchaser must not issue a press or media release or make or 
cause to be published any public statements in relation to the project (excluding marketing 
material approved by the vendor) without the prior written approval of the vendor. 

61. Dealings 

The purchaser: 

(a) must not transfer, assign, grant rights in connection with, enter into a joint venture 
regarding or otherwise deal with its interest under this contract in any way; and 

(b) must ensure that: 

(i) a person does not become or cease to become the Parent of the 
purchaser; or 

(ii) a change in Control of the purchaser does not take place, 

without the prior written consent of the vendor (such approval not to be unreasonably 
withheld). 

62. Dispute resolution 

62.1 Notice of dispute 

If a dispute between the purchaser and vendor arises in connection with this contract or its 
subject matter, then the disputing party must give to the other a notice identifying and 
providing details of the subject of the dispute. 

62.2 Continuing to perform obligations 

All parties to this contract must continue to perform their respective obligations under this 
contract if there is a dispute but will not be required to complete the matter the subject of the 
dispute (while the dispute remains on foot), unless the party requiring that matter to be 
completed indemnifies the other party against reasonable Costs and Losses suffered in 
completing that matter if the dispute is not resolved in favour of the indemnifying party. This 
clause does not limit the right of any party to recover damages (including damages for any 
delay or other Loss and associated Costs) if the matter the subject of the dispute is resolved in 
favour of that party or the other party withdraws its requirement that the dispute be resolved. 
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62.3 Parties to consult 

Any dispute between the parties arising in connection with this contract or its subject matter 
must first be referred to the Executive Director, Commercial Division of the vendor and the 
Deputy CEO of the purchaser to meet within 10 business days after the date of the notice for 
resolution of the dispute and undertake genuine and good faith negotiations with a view to 
resolving the dispute.  If these persons cannot agree within 10 business days then the 
remaining provisions of this clause 62 apply. 

62.4 Further steps required before proceedings 

Any dispute between the parties arising in connection with this contract or its subject matter 
must, (except in the case of an application for an interlocutory injunction), as a condition 
precedent to the commencement of litigation, first be the subject of mediation by a mediator 
agreed by the disputing parties and, if the parties cannot agree within 10 business days, by a 
mediator appointed by the Resolution Institute. 

62.5 Disputes for expert determination 

If the mediation referred to in clause 62.4 has not resulted in settlement of the dispute within 
25 business days after commencement of the mediation (or such longer period as the parties 
may agree), then: 

(a) if vendor and the purchaser agree that the matter should be determined by an 
expert, the matter must be referred to expert determination in accordance with 
clause 62.7; or 

(b) if vendor and the purchaser do not agree within 10 business days that the matter 
should be determined by an expert, either of them may commence litigation. 

62.6 Choice of expert 

A dispute to be referred to an expert in accordance with clause 62.7 must be determined by an 
independent expert of at least 10 years immediate past experience in the relevant field: 

(a) agreed between and appointed jointly by the parties; or 

(b) in the absence of agreement within 5 business days after the matter is referred to 
expert determination, appointed by the President or other senior officer for the time 
being of the body administering the relevant field and, if the parties cannot agree as 
to the relevant field within 10 business days, by an expert appointed by the 
Resolution Institute. 

62.7 Expert 

The expert appointed to determine a dispute: 

(a) must have a technical understanding of the issues in contest; and 

(b) must not have a significantly greater understanding of one party's business or 
operations which might allow the other side to construe this greater understanding 
as a bias; and 

(c) must inform each disputing party before being appointed the extent of the expert's 
understanding of each party's business or operations.  If that information indicates a 
possible bias, then that expert must not be appointed except with the approval of 
both parties. 
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62.8 Agreement with expert 

The parties must enter into an agreement with the expert appointed under clause 62.7 setting 
out the terms of the expert's engagement (including the time within which the expert must 
make the determination) and the expert's fees. 

62.9 Directions to expert 

In reaching a determination in respect of a dispute under clause 62.7, the expert must give 
effect to the intent of the parties entering into this contract and the purposes of this contract. 

62.10 Role of expert 

The expert must: 

(a) act as an expert and not as an arbitrator; 

(b) proceed in any manner as the expert thinks fit without being bound to observe the 
rules of natural justice or the rules of evidence; 

(c) not accept verbal submissions unless both parties are present; 

(d) on receipt of a written submission from one party ensure that a copy of such 
submission is given promptly to the other party; 

(e) take into consideration all documents, information and other material which the 
parties give the expert which the expert in its absolute discretion considers relevant 
to the determination of the dispute; 

(f) not be expected or required to obtain or refer to any other documents, information 
or material (but may do so if the expert so wishes); 

(g) issue a draft certificate stating the expert's intended determination giving each party 
10 business days to make further submissions; 

(h) issue an Expert’s Final Certificate stating the expert's determination having had 
regard to any further submissions received under clause 62.10(g); and 

(i) act with expedition with a view to issuing the Expert’s Final Certificate as soon as 
practicable. 

62.11 Complying with directions of expert 

The disputing parties must comply with all directions given by the expert in relation to the 
resolution of the dispute, and must within the time period specified by the expert, give the 
expert: 

(a) a short statement of facts; 

(b) a description of the dispute; and 

(c) any other documents, records or information the expert requests. 

62.12 Expert may commission reports 

Subject to obtaining the prior consent of both parties the expert may commission the expert's 
own advisers or consultants (including lawyers, accountants, bankers, engineers, surveyors or 
other technical consultants) to provide information to assist the expert in making a 
determination. Provided that both parties have consented to the Costs vendor and the 
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purchaser must indemnify the expert for the Cost of those advisers or consultants in 
accordance with clause 62.18. 

62.13 Expert may convene meetings 

The expert will hold a meeting with all the parties present to discuss the dispute.  The meeting 
must be conducted in a manner which the expert considers appropriate.  The meeting may be 
adjourned to, and resumed at, a later time in the expert's discretion. 

62.14 Meeting not a hearing 

The parties agree that a meeting under clause 62.13 is not a hearing and is not an arbitration. 

62.15 Confidentiality of information 

The parties agree, and must procure that each of the mediator and expert agrees as a 
condition of its appointment: 

(a) subject to clause 62.15(b), to keep confidential all documents, information and other 
material, disclosed to them during or in relation to the expert determination or 
mediation; and 

(b) not to disclose any confidential documents, information and other material except: 

(i) to a party or adviser who has signed a confidentiality undertaking to the 
same effect as clause 62.15(a); or 

(ii) if required by Law to do so; and 

(c) not to use confidential documents, information or other material disclosed to them 
during or in relation to the expert determination for a purpose other than the expert 
determination or mediation. 

62.16 Confidentiality in proceedings 

The parties must keep confidential and must not disclose or rely upon or make the subject of a 
subpoena to give evidence or produce documents in any arbitral, judicial or other proceedings: 

(a) views expressed or proposals or suggestions made by a party or the expert during 
the expert determination or mediation relating to a possible settlement of the 
dispute; 

(b) admissions or concessions made by a party during the expert determination or 
mediation in relation to the dispute; and 

(c) information, documents or other material concerning the dispute which are 
disclosed by a party during the expert determination or mediation unless such 
information, documents or facts shall have been otherwise discoverable in judicial 
or arbitral proceedings. 

62.17 Final determination of expert 

The parties agree that the final determination by an expert is final and binding upon them. 

62.18 Expert's Costs 

If any expert does not award Costs, the disputing parties must each pay an equal share of the 
expert's Costs incurred from the date of appointment to the date of the final determination. 
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62.19 Expert generally not liable 

The parties agree that other than where the expert has engaged in fraud, the expert will not be 
liable to them in any respect in connection with the carrying out of the expert's functions in 
accordance with this contract. 

62.20 Acknowledgement 

The parties acknowledge and agree that any disputes under this contract and any other 
Transaction Document which relate to the same subject matter will be dealt with together. 

62.21 No merger 

This clause 62 is an essential provision of this contract and the rights and obligations of the 
vendor and the purchaser continue beyond completion. 

63. Not used 

64. Notices 

64.1 Form 

Unless expressly stated otherwise, all notices, certificates, consents, approvals, waivers and 
other communications in connection with this contract must be in writing, signed by the sender 
and marked for attention as set out in clause 64.4. 

64.2 Deemed receipt 

A document under or relating to this contract is taken to be served: 

(a) if left at the delivery address referred to in clause 64.4; 

(b) if served by prepaid post: 

(i) within Australia to an Australian postal address, three business days 
after posting; or 

(ii) outside of Australia to an Australian postal address or within Australia to 
an address outside of Australia, ten business days after posting; 

(c) if served by email, immediately once sent unless a notification of delivery failure is 
received within 120 minutes of the email being sent; or 

(d) if served on a day which is not a business day or after 5.00 pm on a business day, 
at 9:00 am on the next business day. 

64.3 How to give a communication 

In addition to any other lawful means, a communication may be given by being: 

(a) personally delivered; 

(b) left at the party’s current delivery address for notices; 

(c) sent to the party’s current postal address for notices by pre-paid ordinary mail or, if 
the address is outside Australia, by pre-paid airmail; or 

(d) sent by email to the party’s current email address for notices. 
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64.4 Particulars for delivery of notices 

(a) The particulars for delivery of notices are initially: 

the Vendor: 

Delivery address: 4 Parramatta Square, 12 Darcy Street, 
Parramatta NSW 2150 

Postal address: As above. 

Email: 

Attention: 

the Purchaser: 

Delivery address: Level 7, 580 George Street, Sydney NSW 2000 

Postal address: As above 

Email: 

Attention: 

(b) Each party may change its particulars for delivery of notices by notice to the other 
party. 

65. General 

65.1 Duty 

The purchaser must pay when it is due, all duty (including any fine, interest or penalty except 
where it arises from default by the other party) assessed on this contract. 

65.2 Legal costs 

Except as expressly stated otherwise in this contract, each party must pay its own legal and 
other Costs and expenses of negotiating, preparing, executing and performing its obligations 
under this contract. 

65.3 Amendment 

This contract may only be varied or replaced by a document executed by the parties. 

65.4 Indemnities 

(a) Each indemnity by a party in this contract is a continuing obligation, separate and 
independent from that party's other obligations and survives completion, rescission 
or termination of this contract. 

(b) It is not necessary for a party to incur expense or to make any payment before 
enforcing a right of indemnity conferred by this contract. 

(c) A party must pay on demand any amount it must pay under an indemnity in this 
contract. 
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65.5 Further steps 

Each party must promptly do whatever any other party reasonably requires of it to give effect 
to this contract and to perform its obligations under it. 

65.6 Governing law and jurisdiction 

(a) This contract is governed by and is to be construed in accordance with the laws 
applicable in New South Wales. 

(b) Each party irrevocably and unconditionally submits to the non-exclusive jurisdiction 
of the courts of New South Wales and any courts which have jurisdiction to hear 
appeals from any of those courts and waives any right to object to any proceedings 
being brought in those courts. 

65.7 Liability 

An obligation of two or more persons binds them separately and together. 

65.8 Entire agreement 

To the extent permitted by law, in relation to its subject matter, this contract and the Project 
Delivery Deed: 

(a) embodies the entire understanding of the parties, and constitutes the entire terms 
agreed by the parties; and 

(b) supersedes any prior written or other agreement of the parties. 

65.9 Relationship of parties 

This contract is not intended to create a partnership, joint venture, agency relationship or any 
other fiduciary relationship between the parties. 

65.10 Severance 

If at any time any provision of this contract is or becomes illegal, invalid or unenforceable in 
any respect under the law of any jurisdiction, that will not affect or impair: 

(a) the legality, validity or enforceability in that jurisdiction of any other provision of this 
contract; or 

(b) the legality, validity or enforceability under the law of any other jurisdiction of that or 
any other provision of this contract. 

65.11 No merger 

(a) Any clause to which effect is not given by completion or registration of the transfer 
to the purchaser and which is capable of taking effect after completion or 
registration does not merge on completion. 

(b) Each warranty (except those implied by law) and each indemnity in this contract 
survives completion or termination. 

65.12 Electronic Execution 

(a) Each party consents to this contract and any variations of this contract being signed by 
electronic signature by the methods set out in this clause. 
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(b) This clause applies regardless of the type of legal entity of the parties. If this contract or 
any subsequent variations are signed on behalf of a legal entity, the persons signing 
warrant that they have the authority to sign. 

(c) For the purposes of this clause, the parties agree that the following methods validly 
identify the person signing and indicate that person’s intention to sign this contract and 
any variation of it: 

(i) insertion of an image (including a scanned image) of the person’s own unique 
signature on to the contract; 

(ii) insertion of the person’s name on to the contract; or 

(iii) use of a stylus or touch finger on a touch screen to sign the contract; 

provided that in each of the above cases, words to the effect of ‘Electronic 
signature of me, [NAME], affixed by me on [DATE]’ are also included on the 
contract; 

(iv) use of a reliable electronic signature and exchange platform (such as DocuSign or 
AdobeSign) to sign the contract; or 

(v) as otherwise agreed in writing (including via email) between the parties. 

(d) The parties agree that the above methods are reliable as appropriate for the purpose of 
signing this contract and that electronic signing of this contract by or on behalf of a party 
indicates that party’s intention to be bound. 

(e) A signed copy of this contract transmitted by email or other means of electronic 
transmission shall be deemed to have the same legal effect as delivery of an original 
executed copy of this contract for all purposes. 
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Signing Page 

Executed as a deed. 

If applicable, where a party signs electronically, that party confirms that by signing below, it has complied with the Corporations Act 
2001 (Cth), and specifically, that the technology neutral requirements pursuant to section 110A of the Corporations Act 2001 (Cth) 
have been met. 

Signed for and on behalf of Minister 
administering the Housing Act 2001 for and on 
behalf of the State of New South Wales by 

as delegate of 
Minister administering the Housing Act 2001 for 
and on behalf of the State of New South Wales and 
I hereby certify that I have no notice of revocation 
of such delegation in the presence of: 

Signature of witness Delegate (signature) 

Name of Witness (please print) Name of Delegate 

Position of Authorised Officer 

If applicable, where a party signs electronically, that party confirms that by signing below, it has complied with the Corporations Act 
2001 (Cth), and specifically, that the technology neutral requirements pursuant to section 110A of the Corporations Act 2001 (Cth) 
have been met. 

Executed by the purchaser specified below in 
accordance with section 127 of the Corporations 
Act 2001 (Cth): 

Name of company 

ABN/ACN of company 

Signature of director Signature of company secretary/director 

Full name of director Full name of company secretary/director 
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Schedule 1 - Attachments 

(some documents are required by Legislation) 

Documents Attachment 

Property certificate for the land A 

DP/Section 88B instrument B 

Dealing C 

Section 10.7 certificate D 

Sewerage service diagram E 

Land Tax Certificate F 
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Schedule 2 - Information Documentation 
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Schedule 3 – Requisitions on title 

RESIDENTIAL PROPERTY REQUISITIONS ON TITLE 

Vendor: Minister administering the Housing Act 2001 for and on behalf of the State of New South Wales 
Purchaser: [to be completed] 
Property: [to be completed] 
Dated: 

Possession and tenancies 
1. Vacant possession of the property must be given on completion unless the Contract provides otherwise. 
2. Is anyone in adverse possession of the property or any part of it? 
3. (a) What are the nature and provisions of any tenancy or occupancy? 

(b) If they are in writing, all relevant documentation should be produced, found in order and 
handed over on completion with notices of attornment. 

(c) Please specify any existing breaches. 
(d) All rent should be paid up to or beyond the date of completion. 
(e) Please provide details of any bond together with the Rental Bond Board’s reference number. 
(f) If any bond money is held by the Rental Bond Board, the appropriate transfer documentation 

duly signed should be handed over on completion. 
4. Is the property affected by a protected tenancy? (A tenancy affected by Parts 2, 3, 4 or 5 of the Landlord 

and Tenant (Amendment) Act 1948.) 
5. If the tenancy is subject to the Residential Tenancies Act 2010: 

(a) has either the vendor or any predecessor or the tenant applied to the Residential Tenancies 
Tribunal for an order? 

(b) have any orders been made by the Residential Tenancies Tribunal? If so, please provide 
details. 

Title 
6. Subject to the Contract, on completion the vendor should be registered as proprietor in fee simple of the 

property free from all encumbrances. 
7. On or before completion, any mortgage or caveat must be discharged or withdrawn (as the case may be) 

or an executed discharge or withdrawal handed over on completion. 
8. When and where may the title documents be inspected? 
9. Are the inclusions or fixtures subject to any charge or hiring agreement? If so, details must be given and 

any indebtedness discharged prior to completion or title transferred unencumbered to the vendor prior to 
completion. 

Adjustments 
10. All outgoings referred to in clause 14.1 of the Contract must be paid up to and including the date of 

completion. 
11. Is the vendor liable to pay land tax or is the property otherwise charged or liable to be charged with land 

tax?  If so: 
(a) to what year has a return been made? 
(b) what is the taxable value of the property for land tax purposes for the current year? 

Survey and building 
12. Subject to the Contract, survey should be satisfactory and show that the whole of the property is 

available and that there are no encroachments by or upon the property and that all improvements comply 
with local government/planning legislation. 

13. Is the vendor in possession of a survey report? If so, please produce a copy for inspection prior to 
completion. The original should be handed over on completion. 

14. (a) Have the provisions of the Local Government Act, the Environmental Planning and 
Assessment Act 1979 and their regulations been complied with? 

(b) Is there any matter that could justify the making of an upgrading or demolition order in 
respect of any building or structure? 

(c) Has the vendor a Building Certificate which relates to all current buildings or structures? If 
so, it should be handed over on completion.  Please provide a copy in advance. 

(d) Has the vendor a Final Occupation Certificate issued under the Environmental Planning and 
Assessment Act 1979 for all current buildings or structures?  If so, it should be handed over 
on completion.  Please provide a copy in advance. 

(e) In respect of any residential building work carried out in the last 7 years: 
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(i) please identify the building work carried out; 
(ii) when was the building work completed? 
(iii) please state the builder’s name and licence number; 
(iv) please provide details of insurance under the Home Building Act 1989. 

15. Has the vendor (or any predecessor) entered into any agreement with or granted any indemnity to the 
Council or any other authority concerning any development on the property? 

16. If a swimming pool is included in the property: 
(a) when did construction of the swimming pool commence? 
(b) is the swimming pool surrounded by a barrier which complies with the requirements of the 

Swimming Pools Act 1992? 
(c) if the swimming pool has been approved under the Local Government Act 1993, please 

provide details. 
(d) are there any outstanding notices or orders? 

17. (a) To whom do the boundary fences belong? 
(b) Are there any party walls? 
(c) If the answer to (b) is yes, specify what rights exist in relation to each party wall and produce 

any agreement. The benefit of any such agreement should be assigned to the purchaser on 
completion. 

(d) Is the vendor aware of any dispute regarding boundary or dividing fences or party walls? 
(e) Has the vendor received any notice, claim or proceedings under the Dividing Fences Act 

1991 or the Encroachment of Buildings Act 1922? 

Affectations 
18. Is the vendor aware of any rights, licences, easements, covenants or restrictions as to use other than 

those disclosed in the Contract? 
19. Is the vendor aware of: 

(a) any road, drain, sewer or storm water channel which intersects or runs through the land? 
(b) any dedication to or use by the public of any right of way or other easement over any part of 

the land? 
(c) any latent defects in the property? 

20. Has the vendor any notice or knowledge that the property is affected by the following: 
(a) any resumption or acquisition or proposed resumption or acquisition? 
(b) any notice requiring work to be done or money to be spent on the property or any footpath or 

road adjoining? If so, such notice must be complied with prior to completion. 
(c) any work done or intended to be done on the property or the adjacent street which may 

create a charge on the property or the cost of which might be or become recoverable from 
the purchaser? 

(d) any sum due to any local or public authority?  If so, it must be paid prior to completion. 
(e) any realignment or proposed realignment of any road adjoining the property? 
(f) any contamination? 

21. (a) Does the property have the benefit of water, sewerage, drainage, electricity, gas and 
telephone services? 

(b) If so, do any of the connections for such services pass through any adjoining land? 
(c) Do any service connections for any other property pass through the property? 

22. Has any claim been made by any person to close, obstruct or limit access to or from the property or to an 
easement over any part of the property? 

Capacity 
23. If the Contract discloses that the vendor is a trustee, evidence should be produced to establish the 

trustee's power of sale. 

Requisitions and transfer 
24. If the transfer or any other document to be handed over on completion is executed pursuant to a power of 

attorney, then at least 7 days prior to completion a copy of the registered power of attorney should be 
produced and found in order. 

25. If the vendor has or is entitled to have possession of the title deeds the Certificate Authentication Code 
must be provided 7 days prior to settlement. 

26. Searches, surveys, enquiries and inspection of title deeds must prove satisfactory. 
27. The purchaser reserves the right to make further requisitions prior to completion. 
28. Unless we are advised by you to the contrary prior to completion, it will be assumed that your replies to 

these requisitions remain unchanged as at completion date. 
© 2006 COPYRIGHT OF THE LAW SOCIETY OF NEW SOUTH WALES WHICH HAS APPROVED THIS PAGE AND THE FOLLOWING 1 
PAGE. UNAUTHORISED REPRODUCTION IN WHOLE OR IN PART IS AN INFRINGEMENT OF COPYRIGHT. 
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Schedule 4 - Vendor’s replies to the requisitions on title 

SALE OF: [to be completed] [Drafting note – to be reviewed by Homes NSW and amended on a project 
by project basis] 

1. Noted, subject to contract. 
2. Not to the Vendor’s knowledge. 
3. (a)-(f) Not applicable. 
4. No. 
5. (a)-(b) Not applicable. 
6. Noted, subject to contract. 
7. Noted. 
8. At Vendor’s head office, by appointment. 
9. No. 
10. These will be adjusted on settlement in accordance with the contract. 
11. No. 
12. Noted. 
13. If the Vendor holds a survey report, a copy is provided in the contract, and if available the 

original will be handed over on settlement. 
14. (a) So far as the Vendor is aware. 

(b) Not as far as the Vendor is aware. 
(c) If the Vendor holds a building certificate, a copy is provided in the contract. However we may 

not hold the original and since it is not a document of title we will not hand it over on 
settlement. 

(d) The Purchaser must rely on his own enquiries. 
(e)(i)-(iii) The Vendor is unaware of any residential building work in the last 7 years. 
(e)(iv) The Vendor is exempt pursuant to s103E of the said Act. 

15. No. 
16. Not applicable. 
17. (a) Presumably to the Vendor and adjoining owners. 

(b) Only to the extent apparent from inspection or disclosed in the contract upon which the 
Vendor relies. 

(c) The Vendor relies upon the contract. 
(d)(e) No. 

18. Only to the extent apparent from inspection or disclosed in the contract upon which the 
Vendor relies. 

19. The Vendor relies upon the contract. 
20. Only to the extent apparent from inspection or disclosed in the contract upon which the 

Vendor relies. 
21. The Vendor relies upon the contract. 
22. Not to the Vendor’s knowledge. 
23. Not applicable. 
24. Not applicable. 
25. Noted, subject to the deed having such a Code. 
26. Noted, subject to contract. 
27. This alleged right is not admitted. 
28. Noted 
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N SW  L A N D  A N D  H OU S I N G  C O R P O R AT I O N  
D E S I G N  R EQU I R E M E N T S  

External 
character 

Site planning 
Context 

Site 
access and 
circulation 

Topography 
and grades 

Parking 

Public and 
private 
space 

OSD and 
storm-
water 

Consider neighbouring buildings in the distribution
of site�density and open space, particularly for infill
developments�or where there is a change�of use.
Sensitive built form transitions contribute to place-
making and amenity for residents and neighbours.�

Use site planning, building design and landscaping to
provide�clear wayfinding, and legible and safe�circulation.�

Building entries to be�clearly�defined and accessible.
Consider direct street access for ground floor dwellings.
Develop a comprehensive�wayfinding strategy that
includes spatial cues, lighting and signage.�

Avoid conflicts�between pedestrian pathways�and�vehicle
access and ensure good sightlines are available for
safety. Minimise the length of on-site�driveways.�

Minimise retaining walls�or steps, and target site
benching with maximum 1:10 slopes to turf and garden
beds.�Where retaining walls are necessary, provide them
at a suitable height to allow use as incidental seating.
Avoid the requirement for fall protection on retaining walls.�

Provide parking in accordance with the development
brief and applicable�codes. Integrate landscape�design
with any surface�car parking.�Where possible provide
landscaped break(s) and shade trees between parking
spaces or rows, and between surface parking and
adjacent built structures and site boundaries.�

Express the hierarchy of spaces in the design, ensuring
clear separation of public, semi-public (communal) and
private space. Incorporate�crime prevention through
environmental design (CPTED) principles and allow for
passive surveillance�of common circulation and gardens.�

Comply with local planning controls in the management,
storage, treatment and�disposal of stormwater on site.
Where�on-site�detention (OSD) tanks are required,
consider location to avoid impact on deep soil,�e.g. under
surface car parking and driveway, or in a basement
within the building footprint.�

Green infrastructure 
Deep soil 

Tree 
canopy 

Plant 
selection 
and 
landscape 
design 

Prioritise provision of appropriately sized and located
deep soil, connected where possible to deep soil in the
public�domain or on neighbouring sites.�

Retain existing healthy and well-structured established
trees�where possible and where beneficial to the
project. Locate new trees at least 3 metres from
built structures and major services, including on
neighbouring properties, to avoid structural damage
and reduce maintenance burden.�

Provide landscaping that is low maintenance and
drought tolerant. Select species that are appropriately
scaled for the application. Preference�endemic native
species to contribute to fauna habitat and biodiversity,
but use exotic planting if required to achieve
neighbourhood character,�or where specific�qualities
are required, such as�deciduous shade trees.�

Plant out boundary setbacks to achieve amenity for
neighbours and residents, for outlook and visual
privacy. Provide planting in private�open space�equal
in quality to�common area planting.�Where possible,
screen private open space on street frontages with
common area planting.�

LAHC dwellings sit well with their 
neighbourhood context and provide high levels 
of amenity for residents. Siting balances a 
sense of community and arrival with individual 
privacy and equitable access for all tenants. 
Use siting and layout to minimise overlooking 
between dwellings and to neighbours. 

Communal 
open 
space 
(COS) 

Private 
open 
space 

Where�communal open space (COS) is provided:�
—Maximise�winter solar access.�
—Provide passive surveillance of COS from dwellings,

common circulation or the public�domain.�
—Integrated furniture is preferred, to reduce�vandalism.
—Locate COS to minimise impact of potential noise

generation on residents and neighbours.
—Community gardens may be considered for large-

scale�developments.�

All dwellings are to have a useable, weather-protected
balcony or private outdoor area, associated with
and accessed from the primary living area. Provide
maintenance access where possible from common
circulation to landscaped private open space, to avoid
taking maintenance�equipment through dwellings.
Avoid small areas of turf in private open space and
where regular lawn maintenance is not practical due to
access�or limited area for equipment storage.�

Exterior fixtures and finishes�
Fences and 
boundary 
treatments 

Roofs and 
rainwater 
goods 

Walls 

Doors and 
windows 

Balconies 
and 
screens 

Building 
entries and 
mailboxes 

Ensure fences are provided to rear and side boundaries
and private�open space between 1.5 and 1.8 m high for
privacy. Front fence height and design to be appropriate
to the�context; refer local council guidance. Use planting
in addition to fencing to soften and screen.�

Permitted roof falls range from 3–25 degrees and
depend on dwelling type, local character and roofing
technical specification. Minimise use�of box gutters and
plan overflows for all gutters. Prefinished light-coloured
metal roof sheeting and rainwater goods are preferred;
use tile roofing where appropriate for the�context or if
required by the�consent authority. For flat roofs, provide
roof planning and waterproofing details for LAHC review.�

Use hard-wearing and self-finishing materials such as
face brick, integral finished metals�or precast concrete.
Minimise painted or rendered finishes that will require
scaffolding to maintain. Bird nesting,�efflorescence, graffiti
and other sources of staining to be designed out as
much as possible.�

Glazed doors and windows to be powder-coated or
anodised aluminium, and be secure, weathertight, and
easy for the tenant to�clean. Provide fly screens to all
openings, and security screens to any openings which
can be accessed from ground level or from balconies
or climbable�elements. For carports and garages in
single dwellings and townhouses, use garage doors if
contextually appropriate.�

Use dead latches with key operation and release feature
for external doors (including garage). Key all windows
alike and ensure windows can be locked in minimum 
open position for secure natural ventilation.�

Fall balconies away from interiors, and include�overflows.
Floor wastes�can be�cast into balcony slabs,�but�avoid
downpipes�cast into structure.�Integrate�rainwater�goods
into�design; avoid visible branch pipes.�

Design balconies, balustrades, privacy screening and
solar shading to�contribute to built form articulation.
Screen visible utilities and clothes�drying.�

Common pathway to main entry minimum 1.2 m wide;
wider for apartment buildings. Provide rain protection to
building�entries. Provide mail boxes for each dwelling in
accordance�with Australia Post’s Point of Delivery Policy.�

F E B RUA RY 2 0 2 3L A H C  D E S I G N  R EQU I R E M E N T S 3  O F  5  



  
 

  
 

 
  

  
  

  
 

   
 

  
   

  
  

  

 
 

  
  

 

 
 

 

 

 
 

 
 
 

 
 
 
 

 
  

 

 

 

 

 

 

 

  

 

 

 
 

    
 

    
  

    

 
 

 
 

 
 

 
 

 
 

 
 
 

 
 
 

 
 

 
  

  
 

 
 

 
  

 
  

  
  

 
 

   
 

 
 

 
  

 

  
  

 
 

 
 

  
 

 
   

  
 

 
 

  

  
 

    

 

 
 

  
 

   
  

   
  

   
   

    
 

  
  

 
  

   

 
 

 
  
   

  

  
 

   
  

  
 

   
  

 
 

  
 

 

 
 

  
 

 
  

  
   

 

N SW  L A N D  A N D  H OU S I N G  C O R P O R AT I O N  
D E S I G N  R EQU I R E M E N T S  

Interior configuration
and detailing 

Dwelling configuration�

LAHC interiors are contemporary, healthy and 
comfortable at the same time as being robust and 
easy to maintain. Select materials that are easy 
to clean and enable safe access. Dwelling layouts 
should maximise privacy for residents, connect to 
private�outdoor space, and benefit from excellent�
outlook, access to sunlight and fresh air. 

Common areas and entries�

Dwelling 
types and 
mix 

Title and 
tenure 

The LAHC development brief will define the target
dwelling mix, and the number of livable, adaptable
or accessible�dwellings. The areas and dimensions
provided below are a minimum.�Where�dual key
apartments are briefed, each apartment should comply
individually�without including the shared entry. Projects
should balance spatial efficiency�with best practice
for tenant comfort and flexible furniture layout.�

For future title arrangements and subdivision, refer
to the LAHC development brief. Design all projects to
enable full strata subdivision, regardless of whether
this�will be formalised in the short term. The brief will�
also nominate if the project will be managed by LAHC
or by a community housing provider (CHP).�

Studio�– 35 m2 1 Bed – 50 m2 

Balcony 8 m2 Balcony 8 m2 

Open plan living/ Open plan living/ 
dining/kitchen/bedroom dining/kitchen 
Single bathroom Single bathroom 
including laundry including laundry 

Minimum 
areas and 
configuration�
Min area 
excludes stair 
and stair void 
in 2-storey
dwellings.�

Livable, 
adaptable or
accessible 
dwellings
may need
to be larger
than these 
minimums 
to achieve 
required
clearances 
and circulation.�

Balconies 
and private 
open space 

These 
dimensions 
represent
a minimum 
requirement.
SEPP 
controls (e.g.
ADG, Housing
SEPP) take
precedence
where those 
requirements 
are greater
than these.�

2 Bed – 70 m2 

Balcony 10 m2 

Open plan living/
dining/kitchen
Single bathroom 
including laundry
2-storey townhouse:
As above + WC with 
handbasin on alternate 
level to bathroom 

3 Bed – 90 m2 

Balcony 12 m2 

4 Bed – 110 m2 

Balcony 14 m2 

Open plan dining/kitchen 
Separate living
Full bathroom�
WC with handbasin�
Laundry room 

Definitions:�Single bathroom including laundry: vanity basin,
WC, shower; integrated laundry preferred but can be separate
if necessary.�Full bathroom:�vanity basin,�WC, shower and
separate bath.�WC with handbasin and laundry room can be
combined,�if handbasin still provided separately�to�laundry�tub.�

Balconies to have a minimum weather-protected depth
of 2 m, to accommodate an outdoor dining suite. For
dwellings at ground level or on a podium/terrace
where a private open space is provided instead of a
balcony, the minimum area is 15 m2 with a minimum 
depth of 3 m. Include a weather-protected paved area
equivalent to the balcony sizes nominated above.�
Consider providing an additional 2 m2 of balcony
space to allow for clotheslines and on-balcony bicycle
storage, particularly if justifying non-compliance
with bicycle parking targets. Minimise likelihood�of
AC condensors being located on balconies, including
where provisioning for future retrofit.�Where there
is no alternative location possible, ensure balcony
arrangement considers climbability and impact of heat
rejection on balcony amenity.�
Provide each dwelling with an accessible clothesline
on�the�balcony�or within courtyard. Refer LAHC 
specification for size.�

Minimum room widths to support flexible furniture
layout: 3.6 m (living) and 3 m (bedroom excl robe).
Minimum area of primary bedroom 10 m2. SEPP�
controls (e.g. ADG) take precedence�where minimums�
are greater. All layouts to be tested with furniture.�

Generally minimum 2.7 m ceilings for all types.
2.4 m ceilings are�only permitted in upper level
habitable rooms (excluding living rooms) for 2-storey
dwellings approved under State Environmental 
Planning Policy (Exempt and Complying Development
Codes) 2008 (Codes SEPP).�

This�dwelling configuration section does not apply to
boarding houses�or group homes.�

Common 
circulation 

Communal 
indoor 
space 

Common 
entries 

Interior fitout and finishes�

All foyers and corridors to have hard floor finishes
and be naturally�ventilated.�Where possible, provide
stormproof openings at either end of enclosed
corridors to allow natural cross-ventilation.�

Maximise natural daylighting in common areas and
install LED lighting with movement sensors to reduce
operating costs. Ensure�common corridors are sized for
easy movement of furniture.�

Ensure any external or breezeway stairs and corridors
are�covered for weather protection.�

Where�common rooms are required by�codes�or the
LAHC development brief: 
—encourage positive social interaction through the

design of the space
—maximise amenity and outlook by locating common

rooms near any communal open space 
—provide natural cross-ventilation and daylighting.�

Refer to the LAHC development brief for secure 
entry and intercom requirements for apartment
buildings.�Where the�development does not have an
intercom system,�each dwelling entry is to be fitted
with a hard-wired door bell and door viewer.�

Unless noted otherwise in the development brief, all
living areas are to have tiled floors�or resilient flooring,
and all bedrooms�carpet. Ensure threshold�transitions
comply�with LHDG or AS1428.1 where�dwellings are
required to be adaptable or accessible, including to
access the private�open space.�

Benchtops to be laminate or composite stone, with 
20 mm overhang to�cupboard fronts. Island benches
with sinks must be 800 mm deep�or include a 
splashback. Refer to the�LAHC development brief for 
detail�on�minimum bench lengths and other provisions.�

Allow fridge space minimum 800 mm wide (studio / 1
bed) and 900 mm wide (2 bed+), 600 mm wide pantry
(studio/1B underbench, 2B+ full height), minimum
450 mm wide�drawer unit, and include removable�
600 mm wide�dummy�cupboard adjacent to sink
cupboard,�with tiled floor under, and GPO/stopcocks in
sink cupboard, suitable for tenant-supplied dishwasher.�

Unless noted otherwise in the�development brief, floors
and walls to be fully tiled, including behind any storage
units. Provide�vanity units�with leg supports (no
cantilevers) and bathroom storage in vanity�or behind
mirror. Showers to be hobless. Review�waterproofing
extent and details�with LAHC.�

Floors tiled, as�well as�walls around tub and machine.�
Where laundry is separate to bathroom, provide�dedicated
floor waste in front of space for washing machine,
and exhaust fan linked to GPO that will be used for�
tenant-supplied dryer. Provide minimum 35 L tub�with�
integrated cabinet and bypass in all dwellings. Any
doors to laundry�cupboards are to be hinged not bifold.�

Provide linen cupboard (600 x 450 mm with shelves)
and broom cupboard (600 x 450 mm) in all dwellings.
All bedrooms to have built-in wardrobes�with 0.6 m�
minimum depth and 2.4 m minimum height, 1.8 m
wide to primary bedroom and 1.5 m wide to all other
bedrooms, fitted with shelf and rail at minimum.�

Provide internal window furnishings for privacy and 
glare control to all windows and doors, except for 
bathrooms,�where translucent glass is preferred.�

4  O F  5  

Finishes 
generally 

Kitchens 

Bathrooms 

Laundries 

Storage 

Window 
furnishings 

Minimum 
dimensions 

Ceiling 
heights 

Note 

F E B RUA RY 2 0 2 3L A H C  D E S I G N  R EQU I R E M E N T S



  
 

 
 

 

  

  
  

 
 

  
  

  
  

    

   
 
  

 

 
 

  
  

 
 

 

 
 

     
    

 

 
 

 
 

 
 

  
 

 

 
  

 

 
   

 
 

  
  

   
 

 
 

  
 

  

   
  

 

 
   

  

  
  

 
 
 
 

 
 

 

 

 
  

  
 

   
  

 

  

  
 

 
 

   
    

 
 

 

 
 

  
 

  

   
   

 

N SW  L A N D  A N D  H OU S I N G  C O R P O R AT I O N  
D E S I G N  R EQU I R E M E N T S  

Services and 
maintenance 

Generally 
Services 
integration 

Metering 

Safety in 
design 

Maintenance Provide a detailed maintenance and access plan for

All services and utilities, including substations
(kiosk or chamber), power poles,�distribution boxes,
sewer vents, hydrants, plumbing and drainage and
communications infrastructure, are to be integrated
into the overall design and located to be as unobtrusive
as possible. Accessible�externally mounted fittings and
fixtures should be tamper proof.�

Electricity, gas and potable water are to be individually
metered to each dwelling as the tenant is responsible
for utility costs, unless otherwise noted in the LAHC 
development brief.�

There are a number of hold points in the design and
construction program for key reviews, including 
statutory ‘safety in design’ reviews. Refer to the�LAHC 
development brief for details.�

discussion with LAHC during design development.
Service access to lifts and other equipment, as well
as facade, roofs, landscaping etc, to be carefully
considered to avoid unauthorised access, fall from 
heights and other hazards. Include this as part of
mandatory safety in design reviews at key milestones.�

Hydraulic services�

Water 
service 

Provide garden tap(s) in both private and common
garden areas, including upper balconies. Avoid
situations where a hose would need to cross common 
pathways,�driveways�or on-grade�car parking. Irrigation
systems are not to be installed.�

Rainwater 
tanks 

Rainwater tanks and rainwater re-use to be 
incorporated only�when required by BASIX.�

Pits and 
pipes 

All grates in trafficable areas to be fitted with anti-
slip heelguard. Infill on blind pit covers to match
surrounding material.�

Hot water 
service 

Install heat pumps for hot water wherever possible,
otherwise provide individual instantaneous gas HWU
located within each dwelling’s private open space,
with concealed pipework and recessed box surround,
finished to match adjacent surfaces. Refer LAHC 
development brief for arrangements for apartments.�

Mechanical services�

Air 
conditioning 
(AC) 

AC is to be provided, with solar power, for certain
climate zones, refer LAHC Heating and Cooling Policy.�

For all other dwellings, make provision for AC to be
installed by the tenant. Ensure�condensate�drains are
provided to appropriate locations and drained using
falls to tundish over sewer service (no pumps). Detail
facade penetrations to retain facade�weathertightness.
Refer to the LAHC Specification for further detail.�

Exhaust 
fans 

Provide externally ducted exhaust fans to bathrooms,
WCs and laundry rooms, fitted with humidity sensors
or linked to light switch or dryer GPO in accordance
with the LAHC Specification. 

Car park 
exhaust 

Wherever possible,�design basement car parking to�
allow for natural ventilation. If mechanical ventilation�
is required, preference plenums�over jet fans.�

LAHC dwellings are low maintenance 
and future proof, reduce utility costs for 
tenants and support clean, sustainable and 
operational dwellings. Utilities, components 
and operational systems support net 
zero ready homes and align with LAHC 
sustainability policies. 

Electrical services�
Photovoltaic 
(PV) arrays 

Boards and 
subboards 

Appliances 

Light 
fittings and 
ceiling fans 

Switches 
and general 
power outlets 
(GPOs) 

Comms 
(data + TV) 

Security + 
CCTV 

Smoke 
alarms 

Required provision of solar systems, extent of service
and metering conditions are set out in the LAHC Heating
and Cooling Policy and LAHC development brief. 

All dwellings to be protected by residual current
devices (RCDs).�Where�dwellings are LHDG silver level,
seniors housing or are adaptable, locate distribution
boards in a cupboard at an accessible height.�

Provide electric cooktop, wall oven and externally
ducted rangehood, refer to the LAHC specification.�

Allow at least one surface-mounted light point per
room and per balcony to suit furniture layout, fitted
with LED lamp. Provide LED strip lights to underside
of overhead kitchen cupboards, switched with above-
bench GPO. All LED lighting to be 3000°K (warm
white). Ceiling fans to be provided to living areas and
bedrooms in line with LAHC Heating and Cooling Policy.�

All light switches to be 1000 mm above finished 
floor level (AFFL) (± 100 mm) and aligned with door 
handle. GPOs to be located between 600–1100mm 
AFFL. Provide 2 x double 10-A GPOs per room; with 
additional outlets in kitchen and laundry where
required for appliances.�

Provide NBN network termination device (NTD) in each�
dwelling. Install data point and TV point in living room�
and main bedroom.�

Provide CCTV, intercom and access control only when 
required by LAHC development brief. Strategic use�
of external LED lighting with movement sensors to be�
discussed with LAHC during design development.�

All required smoke�detectors to be hard-wired.�

Vertical transportation 

Lifts Refer to the LAHC Lift Policy for appropriate lift type,
numbers and minimum dimensions for the range
of LAHC developments. Provide redundancy for
developments 4 storeys�or greater.�

Waste services�

Waste Provide waste facilities in accordance with local 
council requirements and to ensure waste can be servicing  collected within council’s regular service. Allow for�and source separation of waste from recycling, including 

facilities organic (green and food) waste recycling.�

Plan waste storage to minimise amenity impacts
(odour, acoustic) on neighbours, residents and
communal space. Minimise the�visual impact to the
street through careful integration, and consider
accessibility for tenants�with mobility issues.�

Waste�chutes are appropriate for developments�of
4 storeys�or greater. Avoid E-diverter chutes�which can�
cause maintenance issues�when misused.�
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Housing Portfolio – Implementing Air 
Conditioning (AC) & Photovoltaic (PV) In New 
Homes NSW Dwellings 

This Practice Note aims to ensure that Air Conditioning (AC) & 

Photovoltaic (PV) is provided for all new Homes NSW dwellings 

On 26 March 2024, the Housing Portfolio, Executive Committee endorsed the inclusion of Air 

Conditioning (AC) and Photovoltaic (PV) in all new dwellings in all climate regions. 

To ensure our obligations are met and to assist in implementing this decision Portfolio Strategy and 

Origination (Portfolio Services) has created this Practice Note. 

This Practice Note will be reviewed yearly. 

The agreed approach: 

 Housing Portfolio to install and maintain energy efficient reverse cycle air conditioning units 

and solar photovoltaic systems to all new dwellings, where possible. 

 Photovoltaic systems will be required to offset the energy and operational costs of not just 

residential common areas, but also of individual dwellings to reduce the tenant’s energy bills, 

where possible. 

 Air conditioning to be installed to heat and cool living rooms and to be extended to other 

rooms, where possible. 

Implementation of Decision 

To guide the implementation from 20 May 2024: 

 All A Papers to include AC and PV for all new supply dwellings. 

 All projects in design before and at AM2 must include AC and PV. 

 All B Papers to include AC and PV. 

 All projects at post B Papers/LOA/Tender can proceed unamended. AC and PV should be 

considered as a variation during the construction phase on a case by case basis. 

There may be circumstances where there will be exceptions to the above approach. This should be 

discussed with your Executive Director and if required submitted to the P&IC for a decision. 

Dated 10 May 2024. Version 1.0 1 



           
    

 

   

              

      

    

    

          

   

          

         

         

         

      

     

     

   

         

          

    

    

             

   

   

             

               

          

          

     

         

  

              

      

       

    

Housing Portfolio – Implementing Air Conditioning (AC) & Photovoltaic (PV) In 
New Homes NSW Dwellings 

Key Aspects to be Considered 

Air Condition to comply with NSW Land and Housing Corporation – Component Requirements 2023 

Part 1.6.9 Reverse Cycle Air Conditioning, general standards 

 Meet current Australian Standards: 

- Wall or floor mounted 

- Cooling�capacity�minimum�2.5�kw�to�maximum�≤�7�kw�

 Energy Star Rating: 

- 2.5 kw cooling model- minimum 5 star cooling, minimum 3 star heating 

- 3.5 kw cooling model – minimum 4.5 star cooling, minimum 3.0 star heating 

- 5.0 kw cooling model – minimum 4.5 star cooling, minimum 2.5 star heating 

- 6.0 kw cooling model – minimum 4 star cooling, minimum 2.5 star heating 

 Minimum number of fan speed 4. 

 Indoor�noise�≤�50�dBs.�

 Outdoor�noise�≤�60�dBs.�

 Single Phase 240 V. 

 Controller to be hard wired. Remote controls only supplied where directed. 

Photo Voltaic Panels to comply with NSW Land and Housing Corporation – Component 

Requirements 2023 Part 1.6.10 Solar Photo-Voltaic Panels 

Photo Voltaic Panels (all models) 

 Listed on Clean Energy Council (CEC) Approved Modules Database and to current Australian 

and International Standards. 

 Efficiency > 15%. 

 Mean�measured�power�per�panel�>�250w,�with�Performance�Ratio�of�≥90%�and/or�

Temperature�Coefficient�of�≤�0.5%�.�Life�cycle�testing�to�show�that�performance�in�not�

significantly diminished over the power generation life of the panel. 

 Generate Small Scale Technology Certificates (STC’s) and be listed on the Clean Energy 

Council list of approved components. 

 Compliant with IEC 61215, IEC 61730 and UL 70. 

 Anti-reflective coating. 

 Frame post cut anodized Aluminium screw or weld fixed (tested to withstand cyclonic wind). 

 Operating temperature from minimum – 25°C to maximum 85°C. 

 IP67 rated junction box on each panel. 

 Roof mounted isolators to be side mounted. 

2 
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2.8 
Materials and maintenance 

Material selection 
for Homes NSW projects 
is driven by: 
• suitability / fit for purpose–�

durable, robust, universal and 
able to resist/deter vandalism 

• longevity: ease of maintenance, 
availability of warranties and 
parts 

• sustainability: source and 
supply chain sustainability 
including First Nations supply, 
embodied energy considered 
against life cycle, recycled 
and recyclable materials, 
waste creation, contribution 
to reflectivity and heat island 
effect, impact on air quality and 
habitat 

• value for money: initial capital 
cost, cost of maintenance, 
availability of volume pricing, 
and ease of procurement. 

The nature of Homes NSW’s 
maintenance contracts also impacts 
material choice and design: 
• Typically, maintenance by 

external contractors is only 
provided for common area 
landscaping. Otherwise, 
maintenance is the 
responsibility of the tenant. 

• There are some exceptions 
to this: for example, senior’s 
developments, where common 
property is maintained by Homes 
NSW or the property manager. 

Understanding the planned 
maintenance approach at the 
outset of the project informs 
appropriate design solutions 
for maintenance access and 
complexity, equipment storage 
and tenant capacity. 

Requirement 
Use products that are low-VOC 
and low-allergenic with high 
recycled content. 

Provide a detailed maintenance 
and access plan for discussion 
with Homes NSW during design 
development. 

Pits: All grates in trafficable�
areas to be fitted with anti-slip�
heelguard. Infill on blind pit covers�
to match surrounding material. 

Guidance 
For landscaping walls: preference 
hard-wearing and self-finished 
materials such as face brick 
or block, off-form or precast 
concrete,�or integral finished 
metals like weathered steel or 
stainless steel. Minimise painted 
or rendered finishes.�

Graffiti: treat all materials�
including painted surfaces with 
appropriate anti-graffiti sealer.�

Driveways/vehicle access: 
concrete or exposed aggregate 
concrete. Bound porous or 
permeable driveway materials 
(not granular or loose materials) 
are permitted where required to 
retain high-value trees. 

Accessible pathways: avoid 
granular or loose materials like 
decomposed granite, or unit 
paving that could be disrupted 
by subsidence or tree roots, 
resulting in trip hazards and non-
compliance. 

Unit paving/stonework: select 
materials that do not lend 
themselves to being used 
as projectiles. Any paving in 
accessible areas must be large 
format and with minimal surface 
variation. Avoid tri-hex paving and 
similar products with gaps which 
are unsuitable for access by the 
elderly or people with mobility aids. 

Provide concrete or steel edging 
between garden beds and turf. 

Where retaining walls are suitably 
located for seating, for example, adjacent 
communal open space, include arm and 
backrests where required by AS1428. 

nsw.gov.au/homes-nsw 25 
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Attachment 7 – Not used 
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Attachment 8 – Not used 
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Attachment 9 –– Guidelines 

NSW Industrial Relations Guidelines: Building and Construction Procurement (July 2013 - updated 
September 2017), as amended, supplemented, varied or replaced from time to time. 

NSW Government Procurement Policy Framework (August 2021 – updated 25 August 2021) as 
amended, supplemented, varied or replaced from time to time. 

NSW Government Procurement Guideline on Skills and Training in the Construction Industry (as attached 
to NSW Procurement Board Direction PBD 2020-03 Skills, training and diversity in construction, which is 
available on the Procure Board website at: https://arp.nsw.gov.au/pbd-2020-03-skills-training-and-
diversity-in-construction/) 

The New South Wales Government Supplier Code of Conduct (https://buy.nsw.gov.au/policy-
library/policies/supplier-code-of-conduct) as amended, supplemented varied or replaced from time to 
time. 

‘Housing Portfolio – Implementing Air Conditioning (AC) & Photovoltaic (PV) In New Homes NSW 
Dwellings’ (May 2024). 
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Deed 

Financier's Side Deed 

Project Delivery Deed – 

Coffs Harbour Social 
Housing Project 

Minister administering the Housing Act 2001 for and 
on behalf of the State of New South Wales 
(Landowner) 

MAH Harbour Drive Limited (Developer) 

[Insert Financier] (Financier) 

[Note: This document remains subject to any 
changes to the security package agreed 
between the Landowner and Housing Australia.] 

ANZ Tower 161 Castlereagh Street Sydney NSW 2000 Australia T +61 2 9225 5000 F +61 2 9322 4000 
GPO Box 4227 Sydney NSW 2001 Australia hsfkramer.com 

https://hsfkramer.com
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Financier's Side Deed 

Project Delivery Deed – Coffs Harbour Social Housing Project 

Date ► 

Between the parties 

Landowner Minister administering the Housing Act 2001 for and on behalf of
the State of New South Wales 

ABN 36 433 875 185 of 6 Parramatta Square, 10 Darcy Street, 
Parramatta NSW 2150 

Developer MAH Harbour Drive Limited 

ABN 69 668 668 586 of Level 7, 580 George Street, Sydney NSW 
2000 

Financier [Insert Financier] 

ABN [insert] of [insert] 

Recitals 1 The Landowner is the owner of the Property. 

2 The Landowner and the Developer have entered into the PDA. 
Under the PDA, the Landowner has appointed the Developer to 
develop the Property. 

3 The Developer has granted, or proposes to grant, the Financier's 
Security, including over the PDA. 

4 The parties have agreed to certain matters concerning the PDA 
on the terms of this deed. 

This deed witnesses as follows: 

2066462601 page 1 



 

 
 

 

 

 
  

      
 

 

   

  

   
  

    

  

   

  

 
  

   
   

   
     

 

  
  

   
 

  
  

     
 

 
   

      
  

 

      
   

    

1 Defined terms and interpretation 

1.1 Defined terms from PDA 

Terms defined in (or incorporated by reference into) the PDA (as defined below) have the 
same meanings when used in this deed unless otherwise defined in this deed. Parties to 
the PDA referred to by short form name in this deed are more fully described in the PDA. 

1.2 Other defined terms 

The meanings of the terms used in this deed are set out below. 

Term Meaning 

Authorised 1 a director or company secretary, or: 
Representative 2 in respect of the Developer, a person it notifies to the 

Landowner (with a certified copy of that person’s specimen 
signature) to this deed as being its authorised representative for 
the purposes of this deed where the Landowner has no notice 
of revocation of that authority; and 

3 in respect of the Financier, a person it notifies to the Landowner 
as being its authorised representative for the purposes of this 
deed where the Landowner has no notice of revocation of that 
authority; and 

4 in respect of the Landowner, a person it notifies to the Financier 
as being its authorised representative for the purposes of this 
deed where the Financier has no notice of revocation of that 
authority. 

[Security trust option] a beneficiary from time to time under the Security Trust Deed. 
Beneficiary 

Business Day 1 for receiving a Notice in accordance with clause 10, a week day 
on which banks are open for general banking business in the 
place of receipt; and 

2 for all other purposes, a week day on which banks are open for 
general banking business in Sydney. 

Corporations Act the Corporations Act 2001 (Cth). 

Financier's Side Deed 
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1 Defined terms and interpretation 

Term Meaning 

Enforcement Rights any of the Financier's rights or powers pursuant to the Financier's 
Security to: 

1 appoint an External Administrator to the Developer or to some 
or all of the Secured Property; 

2 enforce the Financier's Security; 

3 take possession as chargee or mortgagee of some or all of the 
Secured Property; and 

4 exercise its Powers consequent on exercise of any of the above 
rights. 

Enforcing Party the Financier or any External Administrator, agent or attorney 
appointed under the Financier's Security. 

Event of Default 1 

2 

has the meaning given in the PDA; and 

also includes any other termination right of the Landowner 
under the PDA. 

Event of Default Notice in respect of an Event of Default a written notice from the 
Landowner to the Financier referring to this deed and stating: 

1 which Event of Default has occurred; and 

2 the Event of Default Rights (if any) that the Landowner 
proposes to exercise in respect of the Default and the relevant 
clauses under the PDA giving rise to those Event Default 
Rights. 

Event of Default Right any right, power, discretion or remedy of the Landowner (whether 
under the PDA or otherwise at law or in equity) to: 

1 avoid, terminate or rescind, or treat as terminated or repudiated, 
the PDA; or 

2 cease or suspend performance of its obligations under the 
PDA; or 

3 be released from the Landowner's obligations under the PDA. 

External Administrator an administrator, controller or managing controller (each as defined 
in the Corporations Act), trustee, provisional liquidator, liquidator or 
any other person (however described) holding or appointed to an 
analogous office or acting or purporting to act in an analogous 
capacity. 

Facility Agreement [insert description of facility agreement, including all parties]. 
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1 Defined terms and interpretation 

Term Meaning 

Finance Document the Facility Agreement, [the Security Trust Deed, ]each 
Financier's Security and any other document defined as a 'Finance 
Document' in any of those documents. 

Financier's Security 1 

2 

the general security deed over the Developer's assets in favour 
of the Financier; and 

each other present or future Security Interest granted by the 
Developer in favour of the Financier which is collateral to a 
security described in the paragraph above and consented to by 
the Landowner under clause 2.4. 

Government Agency any government or governmental, semi-governmental, 
administrative, public, regulatory or judicial entity, body, 
department, commission, agency or authority. 

GST has the meaning given in A New Tax System (Goods and Services 
Tax) Act 1999 (Cth). 

Insolvency Event has the meaning given in the PDA. 

Loss a loss, claim, action, damage, liability, cost, charge, expense, 
penalty, compensation, fine or outgoing suffered, paid or incurred. 

Notice a notice, demand, consent, approval or communication given in 
accordance with clause 10. 

PDA the agreement titled 'Project Delivery Deed – Coffs Harbour Social 
Housing Project’ between the Landowner and the Developer dated 
[insert date]. 

Power any right, power, discretion or remedy of an Enforcing Party under 
or in connection with a Finance Document or under applicable law. 
It includes accepting repudiation and granting waivers. 

PPSA the Personal Property Securities Act 2009 (Cth). 

Property has the meaning given in the PDA. 
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1 Defined terms and interpretation 

Term Meaning 

Remedied or Remedy 1 for a Trigger Event or Event of Default relating to a failure to 
pay money, the payment of the outstanding amount due and 
payable to the Landowner; 

2 for a Trigger Event or Event of Default relating to a failure to do 
any other thing that is able to be done, the doing or procuring of 
the doing of that thing; 

3 for a Trigger Event or Event of Default relating to an Insolvency 
Event in respect of the Developer, the Financier giving a Step-in 
Notice to the Landowner; 

4 in the case of any other Trigger Event or Event of Default: 

• payment of compensation claimed (or such other amount 
agreed) by the Landowner for the Trigger Event or Event of 
Default; or 

• undertaking or procuring a course of action as detailed to 
the Financier by the Landowner (or otherwise agreed by the 
Landowner), 

to the Landowner's reasonable satisfaction, having regard to 
the nature of the Trigger Event or Event of Default, the time 
required to pay the compensation or take the course of action 
and the resources available to the Developer or Enforcing Party 
(as the case may be); or 

5 in any case, the assignment or novation of the Developer's 
interest in the PDA under clause 6.3 of this deed to a person 
who, in the case of a Trigger Event or Event of Default arising 
other than pursuant to an Insolvency Event, agrees to remedy 
the Trigger Event or Event of Default in accordance with any of 
the above paragraphs as applicable. 

To avoid doubt, paragraph 3 does not limit the Financier's right to 
appoint a controller (as defined in the Corporations Act) under, or 
otherwise enforce, the Financier's Security granted by the 
Developer in respect of whom an Insolvency Event has occurred, 
but such appointment or enforcement shall not, of itself, Remedy a 
Trigger Event or Event of Default relating to an Insolvency Event in 
respect of the Developer. 

Remedy Period 1 for a Trigger Event, the period specified in the PDA, or such 
longer time as is agreed between the Landowner and the 
Developer under the PDA; and 

2 for an Event of Default, the period starting one Business Day 
after the date the Financier receives a copy of an Event of 
Default Notice and ending 20 Business Days later, 

or any longer period, as extended in accordance with clause 5.2. 

Secured Property any property or asset the subject of the Financier's Security, but 
excludes the Property (except to the extent that the Developer is 
the registered proprietor of any part of the Property). 
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1 Defined terms and interpretation 

Term Meaning 

Security Interest any: 

1 'security interest' as defined in the PPSA; 

2 security for payment of money, performance of obligations or 
protection against default (including a mortgage, bill of sale, 
charge, lien, pledge, trust, power or title retention arrangement, 
right of set-off, assignment of income, garnishee order or 
monetary claim and flawed deposit arrangements); and 

3 thing or preferential interest or arrangement of any kind giving a 
person priority or preference over claims of other persons or 
creditors with respect to any property or asset, 

and includes any agreement to create any of them or to allow them 
to exist. 

[Security trust option]
Security Trust Deed 

the document titled ["Security Trust Deed”] between the 
Developer, the Financier and others. 

Step-in Notice a written notice from the Financier to the Landowner stating that an 
Enforcing Party is stepping-in to the Developer's rights and 
obligations under the PDA for the purposes of this deed. 

Step-in Period the period from (and including) the date that the Financier gives a 
Step–in Notice to the Landowner to (but excluding) the earlier of: 

1 receipt by the Landowner of a Step-out Notice; 

2 the date of Remedy of the relevant Trigger Event or Event of 
Default; 

3 the date on which the PDA terminates or expires; and 

4 the date on which the PDA is assigned or novated as 
contemplated in clause 6.3. 

Step-out Notice a written notice from the Financier to the Landowner stating that an 
Enforcing Party is stepping-out of the PDA for the purposes of this 
deed. 

Tax any tax, levy, duty, rate, impost, charge, deduction or withholding 
(and any related penalty, fine, fee or interest) imposed, levied or 
assessed by a Government Agency. It includes stamp duty, GST 
and any transaction taxes and duties. 

Trigger Event has the meaning given under the PDA. 

2066462601 page 6 



 

 
 

        

 

  
 

  

    
    

   

       
  

 

  

  

   
 

  
 

 
   

   

  
   

 
  

      

    
 

 
   

  

    

  
 

  

   

   
  

  
  

 

   
   

 

1 Defined terms and interpretation 

Term Meaning 

Trigger Event Notice in respect of a Trigger Event, a written notice from the Landowner 
to the Financier referring to this deed and stating: 

1 which Trigger Event has occurred; and 

2 the cure period (if any) that the Developer is entitled to in 
relation to that Trigger Event under the PDA. 

1.3 References to certain general terms 

Unless the contrary intention appears, a reference in this deed to: 

(a) a group of persons is a reference to any 2 or more of them jointly and to each of 
them individually; 

(b) an agreement, representation or warranty in favour of 2 or more persons is for 
the benefit of them jointly and each of them individually; 

(c) an agreement, representation or warranty by 2 or more persons binds them 
jointly and each of them individually; 

(d) anything (including an amount) is a reference to the whole and each part of it; 

(e) a reference to a party, clause, schedule, exhibit, attachment or annexure is a 
reference to a party, clause, schedule, exhibit, attachment or annexure to or of 
this deed, and a reference to this deed includes all schedules, exhibits, 
attachments and annexures to it; 

(f) a document (including this deed) includes any variation or replacement of it; 

(g) law means common law, principles of equity, and laws made by parliament (and 
laws made by parliament include State, Territory and Commonwealth laws and 
regulations and other instruments under them, and consolidations, 
amendments, re-enactments or replacements of any of them) and includes any 
notice issued by, and any requirements of, a Government Agency; 

(h) an accounting term is a reference to that term as it is used in accounting 
standards under the Corporations Act, or, if not inconsistent with those 
standards, in accounting principles and practices generally accepted in 
Australia; 

(i) dollars or $ is a reference to Australian currency; 

(j) a time of day is a reference to Sydney time; 

(k) the word 'person' includes an individual, a firm, a body corporate, an 
unincorporated association and an authority; 

(l) a particular person includes a reference to the person's executors, 
administrators, successors, substitutes (including persons taking by novation) 
and assigns; 

(m) if a day by which an obligation must be performed or an event must occur is not 
a Business Day, the obligation must be performed or the event must occur by 
the next Business Day; 
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1 Defined terms and interpretation 

(n) a reference to any body which no longer exists or has been reconstituted, 
renamed, replaced or whose powers or functions have been removed or 
transferred to another body or agency, is a reference to the body which most 
closely serves the purposes or objects of the first-mentioned body; 

(o) a word in the singular includes the plural and vice versa; 

(p) the words 'including', 'for example' or 'such as' when introducing an example, do 
not limit the meaning of the words to which the example relates to that example 
or examples of a similar kind; and 

(q) unless the context otherwise requires, defined terms will extend to all parts of 
speech which are derivative from that term. 

1.4 Headings 

Headings are for convenience only and do not affect the interpretation of this deed. 

1.5 Developer's Employees and Agents 

If this deed prohibits the Developer or the Financier from doing a thing, then: 

(a) the Developer or the Financier (whichever is relevant) must do everything 
necessary to ensure that the Developer's employees and agents do not do that 
thing; and 

(b) the Developer or the Financier may not authorise or cause any person to do 
that thing. 

1.6 Interrelation with PDA and Finance Documents 

(a) Except as this deed expressly provides otherwise, this deed does not affect a 
person's rights, obligations, powers or remedies under the PDA or a Finance 
Document. 

(b) The provisions of this deed prevail: 

(1) to the extent of any inconsistency with the provisions of the PDA or 
any Finance Document; and 

(2) where a party is unable to concurrently satisfy the provisions of this 
deed and the provisions of the PDA or any Finance Document. 

(c) The failure of the Landowner or the Financier to comply with this deed does not 
affect the Developer's liability or obligations under the PDA or a Finance 
Document. 

1.7 Benefit of undertakings 

Except to the extent an undertaking in this deed is expressed to be given in favour of the 
Developer, the Developer is not entitled to the benefit of any undertaking in this deed and 
any such undertaking may be waived without the consent of the Developer. 

1.8 [Security trust option] Capacity of Financier 

[Security Trustee limitation of liability provision to be included] 
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2 Consent to Financer’s Security and undertakings 

1.9 [Security trust option] Replacement of Financier 

(a) (Assignment or novation) If the Financier is replaced as trustee under the 
Security Trust Deed, then the Financier may assign, novate or otherwise 
transfer its rights and obligations under this deed to the replacement trustee. 

(b) (Novation deed) Each party agrees that it will enter into a novation deed with 
any replacement trustee that is appointed under the Security Trust Deed (in a 
form reasonably acceptable to the Landowner, the Financier and the 
replacement trustee). 

2 Consent to Financer’s Security and undertakings 

2.1 Consent and agreement – Landowner 

The Landowner consents to the Financier's Security (including being granted over the 
Developer's interest and rights in the PDA), and agrees that: 

(a) the existence of the Financier's Security, and the exercise of any Power in 
compliance with this deed, will not of itself constitute or cause an Event of 
Default, entitle the Landowner to exercise any Event of Default Right nor give 
the Landowner additional or different rights under the PDA; 

(b) it will not interfere with or act to disrupt any exercise of any Power where that 
exercise is subject to and in accordance with the terms of this deed; 

(c) entry into this deed satisfies any requirement under the PDA for the Landowner 
to consent or agree in relation to the Developer's entry into and performance of 
the Financier's Security; 

(d) nothing in this deed obliges an Enforcing Party to Remedy any Trigger Event or 
Event of Default, exercise any Power or provide financial accommodation to any 
person, or to procure any of those things; 

(e) in exercising its Enforcement Rights or Powers: 

(1) following notice to the Landowner that an Enforcing Party is exercising 
Powers under the Financier's Security in accordance with clause 3, an 
Enforcing Party will be entitled to exercise and enforce all or any 
rights, powers, discretions and remedies, and perform any obligations, 
of the Developer under or in connection with the PDA, as if it were a 
party in place of (and to the exclusion of) the Developer, but in doing 
so will have no greater rights or powers under the PDA than those of 
the Developer; and 

(2) subject to clause 6.3, an Enforcing Party may assign or otherwise 
dispose of the rights and interests of the Developer under the PDA in 
accordance with the terms of this deed. 
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2 Consent to Financer’s Security and undertakings 

2.2 Counterparty may rely 

The Landowner may rely on any notice or other enforcement action by an Enforcing Party 
in accepting any exercise by an Enforcing Party of any of the Developer's rights, powers, 
discretions or remedies, or performance of an obligation, under the PDA, and need not 
enquire whether a person purporting to be an Enforcing Party is duly appointed or 
authorised. 

2.3 Property 

(a) The Financier (and any persons on its behalf) has no interest in the Property 
and must not lodge a caveat on the title to the Property. 

(b) The Landowner and the Developer agree, on reasonable notice and at 
reasonable times and subject to the Landowner's and the Developer's work 
health and safety requirements, to permit each Enforcing Party and their 
respective representatives to enter, access and inspect the Property in 
connection with the exercise of Powers, performance of obligations or effecting 
a Remedy in accordance with this deed, and to give reasonable assistance to 
them to do so. 

(c) If an Enforcing Party or its representative accesses the Property other than 
while the Financier's Security is enforceable, the Financier agrees to notify the 
Developer of the access so that a representative of the Developer may also 
attend. 

2.4 Changes to Financier's Security 

(a) The Financier and the Developer undertake and agree not to: 

(1) make any material amendment to, waive, vary or change any term or 
provision of the Financier's Security; or 

(2) enter into, create or allow to subsist any additional Financier's 
Security, 

without the prior written consent of the Landowner (in its absolute discretion). 

(b) The Developer agrees to promptly give to the Landowner a copy of each 
amended or additional Financier's Security once executed, certified by an 
authorised officer of the Developer to be a true copy. 

2.5 Meetings and procedures 

The Landowner and the Developer agree that if the Landowner has been notified that an 
Enforcing Party is taking enforcement action under the Financier's Security or a Step-in 
Period subsists, a representative of each Enforcing Party may attend and participate in 
each: 

(a) dispute resolution procedure contemplated by the PDA; and 

(b) other meeting in relation to meetings of the PCG (as defined in the PDA) that 
the Developer is entitled to attend. 

The Developer agrees to provide the Financier with reasonable written notice of any such 
proposed meeting. 
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3 

4 

3 Notice and enforcement by Financier 

Notice and enforcement by Financier 

(a) The Financier must: 

(1) notify the Landowner of the identity of any Enforcing Party prior to the 
appointment of that Enforcing Party; and 

(2) if requested by the Landowner, promptly provide verification of the 
role of the Enforcing Party and their relationship to the Financier. 

(b) The Financier agrees to promptly notify the Landowner if an event of default 
(however described) occurs under the Finance Documents, and the steps and 
actions being taken by the Developer to remedy any such event of default. 

(c) If an event of default (however described) occurs or is anticipated to occur 
under the Finance Documents, the Financier may not seek to exercise any 
Enforcement Rights or Powers under those documents, insofar as it affects the 
PDA, a Transaction Document or the Property, without first giving three days' 
(or such shorter period agreed by the Landowner in its absolute discretion) 
written notice to the Landowner. 

Default 

4.1 Trigger Event Notice 

The Landowner agrees to use reasonable endeavours to give to the Financier a copy of 
any Trigger Event Notice at the same time as the relevant notice is given to the 
Developer. The Financier acknowledges that if the Landowner omits to give this notice, 
the Landowner will not be liable in damages to the Financier or any other person. 

4.2 Default Notice 

The Landowner agrees to use reasonable endeavours to give to the Financier a copy of 
any Event of Default Notice at the same time as the relevant notice is given to the 
Developer. The Financier acknowledges that if the Landowner omits to give this notice, 
the Landowner will not be liable in damages to the Financier or any other person. 

4.3 Exercise of Default Rights 

(a) Except as set out in clause 4.3(c), the Landowner may only exercise any Event 
of Default Right that it has in relation to an Event of Default if: 

(1) it has given an Event of Default Notice to the Developer and given a 
copy to the Financier in accordance with clause 4.2; 

(2) the relevant Event of Default has not been Remedied within the 
relevant Remedy Period and subsists; 

(3) no Step-in Period subsists; and 
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5 

5 Remedy 

(4) the Financier has not requested an assignment or novation of the 
Developer's rights and obligations under the PDA (or has requested 
an assignment or novation and such assignment or novation has been 
refused by the Landowner) in accordance with clause 6.3 where, in 
the case of an Event of Default arising other than pursuant to an 
Insolvency Event, the terms of such assignment or novation require 
the Remedy of the Event of Default. 

(b) Clause 4.3(a) applies despite any provision of the PDA or any other document, 
and regardless of whether a Step-in Period subsists or an Enforcing Party has 
taken any action to exercise or enforce Powers pursuant to the Financier's 
Security. 

(c) Clause 4.3(a) does not prohibit the Landowner from exercising an Event of 
Default Right arising under the PDA (after allowing for any grace, remedy or 
cure period that would have been available to the Developer) for an Event of 
Default: 

(1) that has not been Remedied and subsists at the end of the relevant 
Remedy Period, and in respect of which it has given an Event of 
Default Notice to the Developer and given a copy to the Financier in 
accordance with clause 4.2; or 

(2) caused by an act or omission of an Enforcing Party: 

(A) during a Step-in Period; or 

(B) while an External Administrator is appointed to the 
Developer pursuant to the Financier's Enforcement Rights. 

(d) Notwithstanding any other provision of this deed, the Landowner is not 
restricted from exercising a termination right arising under clause 13.4 of the 
PDA. 

Remedy 

5.1 Right to Remedy 

An Enforcing Party may, but is not obliged to, take steps to prevent, Remedy or procure 
the Remedy of a Trigger Event or Event of Default within the relevant Remedy Period. 

5.2 Extension of Remedy Period 

If the Financier requests, the Landowner agrees not to unreasonably withhold its 
agreement to extend a Remedy Period where the Landowner determines (in its absolute 
discretion) that: 

(a) an Enforcing Party is diligently pursuing Remedy of the relevant Trigger Event 
or Event of Default; 

(b) the proposed period of extension is reasonable in the context of the Project; and 

(c) the Landowner is satisfied that there are reasonable prospects of Remedying 
the relevant Trigger Event or Event of Default within the proposed extended 
Remedy Period. 
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6 Step-in, Step-out and novation 

5.3 During Remedy Period or until remedy 

If a Trigger Event or Event of Default occurs then, until the relevant Remedy Period 
expires or the relevant Trigger Event or Event of Default is Remedied (whichever occurs 
first), the Landowner must continue to observe and perform all of its obligations under the 
PDA as if that Trigger Event or Event of Default had not occurred. 

5.4 Effect of Remedy 

If a Trigger Event or Event of Default is Remedied, that Trigger Event or Event of Default 
will be taken to be remedied for all purposes as between the Landowner and the 
Developer (notwithstanding that the time required under the PDA for doing any thing may 
have passed) as if that Trigger Event or Event of Default had not occurred. 

6 Step-in, Step-out and novation 

6.1 Step-in Notice and Step-out Notice 

(a) At any time after a Trigger Event Notice or Event of Default Notice is issued or 
the Financier's Security is enforceable, the Financier may give the Landowner a 
Step-in Notice. 

(b) At any time after a Step-in Period has commenced, the Financier may give the 
Landowner a Step-out Notice, and on and from the date of the Step-out Notice, 
the Financier (or an Enforcing Party) will not be liable for any act, matter or thing 
under or in connection with the PDA, and the Landowner releases the Financier 
(or an Enforcement Party) from any claim or liability in respect of such matters. 

(c) More than one Step-in Notice and Step-out Notice may be given. 

(d) The Financier agrees to promptly give a copy of each Step-in Notice and Step-
out Notice to the Developer, however the Financier's failure to give a copy of 
the notice in no way: 

(1) affects or prejudices any Power or the effect or validity of a Step-in 
Notice or a Step-out Notice for the purposes of this deed; or 

(2) gives the Landowner, the Developer or any other person any rights or 
claim against any Enforcing Party. 

6.2 During Step-in Period 

(a) The Financier will (or if an External Administrator is appointed under the 
Financier's Security, will cause the External Administrator to) be liable to: 

(1) Remedy any outstanding Trigger Event or Event of Default of which 
the Landowner has given written notice to the Developer prior to the 
issuance of a Step-in Notice; 

(2) perform all of the Developer's obligations under the PDA which are 
required to be performed during a Step-in Period; and 

(3) the Landowner for (and indemnifies the Landowner against) all claims 
and any costs or expenses for which the Landowner may become 
liable arising from Loss to the Property, resulting directly or indirectly 
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6 Step-in, Step-out and novation 

from the Financier or an Enforcing Party exercising their Powers or 
Enforcement Rights during a Step-in Period. 

Other than as specified above, and except where the Enforcing Party becomes 
liable as a novatee following a novation under clause 6.3, no Enforcing Party 
will be responsible or liable (whether or not pursuant to this deed) for any 
obligation or liability of the Developer to the Landowner which accrued, or is 
required under the PDA to be performed, outside of a Step-in Period. 

(b) During a Step-in Period, the Landowner acknowledges and agrees that the PDA 
will remain in full force and effect, and undertakes to duly and punctually 
perform all of its obligations under the PDA as if the Enforcing Party was a party 
to the PDA in the place of the Developer. 

(c) The Developer acknowledges that the Landowner may rely on any Step-in 
Notice in accepting any exercise by an Enforcing Party of any of the 
Developer's rights or powers under the PDA. 

6.3 Assignment or novation of PDA 

(a) At any time during which the Financier's Security is enforceable and before 
termination of the PDA, the Landowner, promptly following a request from the 
Financier, undertakes to: 

(1) do everything in its power to effect an assignment and novation of the 
Developer's rights, duties and obligations under the PDA and each 
other Transaction Document to which the Landowner is a party in 
favour of any person nominated by the Financier who in the 
Landowner's opinion (at the Landowner's absolute discretion) is 
solvent, respectable, responsible, will not cause any reputational harm 
to the Landowner and who has the necessary financial and other 
resources to assume the Developer's rights, duties and obligations 
under the PDA (Novatee), by entering into a deed with the Developer, 
the Financier (and/or an Enforcing Party) and the Novatee in form and 
substance satisfactory to the Landowner (acting reasonably); or 

(2) consent to any change of Control of, or change to the Parent of, any 
party comprising the Developer resulting from the Financier selling the 
shares or units in the Developer pursuant to the Financier's Security, if 
following that change, the Landowner (in its absolute discretion) is 
satisfied that the Developer will have the necessary financial and 
other resources to assume the Developer’s rights, duties and 
obligations under the PDA. 

(b) The Landowner must give the Financier and the Novatee all reasonable 
assistance (including entering into documents) to effect any assignment and 
novation contemplated in this clause 6.3 and agrees that following any such 
assignment and novation, any references to the Developer in documents 
between the Landowner and the Developer will be deemed to be references to 
the Novatee. 

6.4 Assignment or novation of Building Contract 

(a) The Financier confirms that it has received a copy of (and approves the terms 
of) the Builder's Side Deed prior to execution of this deed, and acknowledges 
the rights of the Landowner to require a replacement of the Building Contract or 
a novation and assignment of the Developer's rights and obligations under the 
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7 

7 Responsibilities 

Building Contract in accordance with the terms of the Builder's Side Deed 
(Developer Novation). 

(b) If the Landowner is entitled to require a Developer Novation, the Financier 
agrees to (and will do all things necessary or required by the Landowner to) 
unconditionally release all of the Financier's Security (at no cost, and 
notwithstanding any outstanding moneys owed by the Developer to the 
Financier) over the Developer's rights, title and interest under or in connection 
with the Building Contract. 

(c) The Financier must give the Landowner and the Novatee or substitute 
Developer of the Developer Novation all reasonable assistance (including 
entering into documents) to effect any assignment and novation contemplated 
in this clause 6.4. 

(d) This clause survives termination of this deed. 

Responsibilities 

7.1 Developer responsibilities 

(a) Any action under the PDA pursuant to an Enforcing Party's exercise of Powers 
will be deemed an action of the Developer. 

(b) The Developer will continue to be responsible to the Landowner for its 
obligations and liabilities under the PDA notwithstanding: 

(1) the creation or existence of the Financier's Security or exercise of 
Powers; 

(2) any assumption of liability by an Enforcing Party to the Landowner 
under this deed; or 

(3) the exercise by an Enforcing Party of any rights or powers of the 
Developer under the PDA. 

(c) The Developer indemnifies each Enforcing Party against, and must pay to the 
relevant Enforcing Party on demand amounts equal to, all Losses of the 
Enforcing Party arising out of or in connection with the PDA. 

7.2 Landowner 

Each party acknowledges and agrees that despite any provision of this deed or the PDA: 

(a) The Landowner is not responsible for, and does not provide any guarantee of, 
any of the Developer's obligations under this deed, the Finance Documents or 
the PDA to any party; and 

(b) nothing in this deed or the PDA obliges the Landowner to exercise any rights 
under this deed, and the Landowner is not liable to any party if the Landowner 
does not: 

(1) exercise any rights; or 

(2) otherwise take any steps or action that the Landowner is not 
specifically obliged to take, under or related to this deed. 
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8 

8 Representations and warranties 

Representations and warranties 

8.1 By Developer 

The Developer represents and warrants to the Financier and the Landowner that: 

(a) (existence) it is properly registered and incorporated as a company limited by 
guarantee and validly exists in its place of incorporation; 

(b) (no violation) its execution, delivery and performance of this deed does not 
violate any statute or law, judgment, ruling, order, its constitution or any 
document or agreement which is binding on it; 

(c) (power) it has the power, right and necessary corporate authority to enter into 
and exercise its rights and perform its obligations under this deed; 

(d) (binding and enforceable) this deed and the PDA are (subject to equitable 
principles affecting creditor's rights generally) valid, binding and enforceable 
against it in accordance with the terms of this deed and the PDA, and the 
transactions contemplated by this deed and the PDA are entered into in its best 
interests and for its benefit; 

(e) (authorisations) all consents, licences, approvals and authorisations of every 
Government Agency required to be obtained by it in connection with the 
execution, delivery and performance of this deed and the PDA have been 
obtained and are valid and subsisting; 

(f) (PDA) the PDA (including the documents referred to in it) evidences all terms of 
the agreement between them regarding the subject matter of the PDA; 

(g) (other representations) its representations and warranties in the PDA are true 
and not misleading; 

(h) (litigation) no litigation or administrative, arbitration or other proceeding or 
action (including any action by a Government Agency) is current or pending or, 
to its knowledge, is likely or threatened which, if adversely determined, would 
have or be likely to have a material adverse effect upon it or its ability to perform 
its financial and other obligations under this deed and the PDA; 

(i) (solvency) it is solvent and there are reasonable grounds to expect that it will 
continue to be able to pay its debts as and when they are due; 

(j) (own enquiries) it has relied on its own investigations and enquiries regarding 
the transactions contemplated by this deed and the PDA and has not relied on 
any information, advice or opinion given or offered by or on behalf of an 
Enforcing Party even if in answer to any enquiry by or for it; and 

(k) (no Event of Default) so far as it is aware, no Event of Default subsists. 

8.2 Reliance and survival 

The Developer acknowledges that: 

(a) the Financier and the Landowner have entered into this deed and, in the case of 
the Financier, the Financier’s Security in reliance on their respective 
representations and warranties in this clause 8; and 

(b) those representations and warranties survive execution and delivery of this 
deed. 

2066462601 page 16 



 

 
 

      

 

  
 

    

    

   
 

  
  

 

   
 

   

    
 

    

     

   
  

     
  

    
  

  

 

    
   

   
 

  
 

   
 

 
   

  

   

  
  

 
 

9 

9 Costs, expenses and Taxes 

Costs, expenses and Taxes 

9.1 Costs and expenses of Enforcing Party 

The Developer must pay or reimburse on demand all Costs and expenses (which, in the 
case of paragraphs (a), (b) and (c) below, are reasonable Costs and expenses) of the 
Landowner and an Enforcing Party (and of its officers, employees and agents), and 
indemnifies the Landowner and each Enforcing Party on demand for any Loss arising, in 
connection with: 

(a) the negotiation, preparation, execution, delivery, registration and completion of, 
and payment of Taxes on, this deed; 

(b) a variation, release or discharge of this deed; 

(c) giving a consent or approval or waiving a requirement in connection with this 
deed; 

(d) exercising, enforcing or protecting a Power, or attempting to do so; 

(e) an Event of Default, or the Remedy or attempted remedy of an Event of Default; 

(f) an assignment or novation of the PDA (or the Developer's rights and obligations 
under the PDA); or 

(g) obtaining or procuring performance or satisfaction of the Developer's or the 
Landowner's obligations under this deed. 

These Costs and expenses include any legal costs and expenses (on a full indemnity 
basis) and any professional consultant's fees. 

9.2 Taxes, fees and charges 

The Developer must pay all: 

(a) Taxes, fees and charges in connection with this deed or any payment, receipt, 
supply or other transaction carried out pursuant to, or contemplated by, this 
deed, including Taxes passed onto the Financier by another financial institution 
or supplier of goods and services; and 

(b) fines and penalties for late payment or non–payment of those amounts, except 
where the Developer places the Financier in cleared funds to make the payment 
not less than 5 Business Days before the due date and the Financier fails to 
make the payment. 

The Developer must pay or reimburse the Financier on demand for all such amounts 
which are payable or which the Financier determines in good faith to be payable. 

9.3 GST 

(a) In this clause 9.3: 

(1) except where the context suggests otherwise, terms used in this 
clause 9.3 have the meanings given to those terms by the A New Tax 
System (Goods and Services Tax) Act 1999 (Cth) (as amended from 
time to time). 
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10 Notices and demands 

(2) any part of a supply that is treated as a separate supply for GST 
purposes (including attributing GST payable to tax periods) will be 
treated as a separate supply for the purposes of this clause 9.3. 

(3) unless otherwise expressly stated, all consideration to be provided 
under any other provision of this contract is exclusive of GST. 

(4) a reference to GST payable or input tax credit entitlements includes 
GST and input tax credits to which an entity is notionally liable or 
entitled in accordance with Division 177 of the GST Act; and 

(5) a reference to GST or input tax credits to which an entity is liable or 
entitled includes any GST and input tax credits to which the 
representative member of any GST group of which that entity may 
belong is liable or entitled. 

(b) Any payment or reimbursement required to be made under this deed that is 
calculated by reference to a Loss, cost or expense incurred by a party shall be 
reduced by the amount of any input tax credit to which that party is entitled for 
the acquisition to which the Loss, cost or expense relates. 

(c) If GST is payable on any supply made by the Landowner under or in connection 
with this deed (not being a supply the consideration for which is specifically 
described in this deed as 'GST inclusive'), the recipient of the supply must pay 
to the Landowner an additional amount equal to the GST payable on the supply 
(GST Amount). 

(d) The recipient need not pay a GST Amount until the Landowner has given the 
recipient a tax invoice for the supply to which the payment relates. 

10 Notices and demands 

10.1 Form 

Unless expressly stated otherwise in this deed, all Notices, certificates, consents, 
approvals, waivers and other communications in connection with this deed must be in 
writing, signed by an Authorised Representative of the sender and marked for attention 
as set out below or, if the recipient has notified otherwise, then marked for attention in the 
way last notified. 

Landowner 

Name: Minister administering the Housing Act 201 for and on behalf of 
the State of New South Wales 

Address: 6 Parramatta Square, 10 Darcy Street, Parramatta NSW 2150 

Email: [insert] 
For the attention of: [insert] 
Developer 

Name: MAH Harbour Drive Limited 

Address: Level 7, 580 George Street, Sydney NSW 2000 

Email: 
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10 Notices and demands 

For the attention of: General Manager/Company Secretary 

Financier 

Name: [insert] 
Address: [insert] 
Email: [insert] 
For the attention of: [insert] 

10.2 Delivery 

(a) They must be: 

(1) for an Event of Default Notice, a Step-in Notice or a Step-out Notice: 

(A) left at the address referred to in clause 10.1; 

(B) sent by prepaid post (airmail, if appropriate) to the address 
referred to in clause 10.1; or 

(2) for all other Notices, sent by email to the email address in clause 10.1. 

(b) However, if the intended recipient has notified a changed postal address or 
changed email address, then the communication must be to that postal address 
or email address. 

10.3 When effective 

They take effect from the time they are received unless a later time is specified in them. 

10.4 Receipt - postal 

If sent by post, they are taken to be received 3 Business Days after posting (or 7 
Business Days after posting if sent to or from a place outside Australia). 

10.5 Receipt - email 

If sent by email, they are taken to be received immediately once sent, unless a 
notification of delivery failure is received within 15 minutes of the email being sent. 

10.6 Receipt - general 

If Notices are left at an address or received after 5.00pm in the place of receipt or on a 
non- Business Day, they are to be taken to be received at 9.00am on the next Business 
Day. 

10.7 Validity 

Notices are validly given by the Landowner even if returned unclaimed or if the recipient 
has been wound up or is absent from the place the Notice is delivered or sent to. 

10.8 Waiver of notice period 

The Landowner may waive a period of notice required to be given by the Developer 
under this deed. 
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11 Assignment 

10.9 Other methods 

This clause does not limit any provision for giving notices in the Financier’s Security or 
the PDA. 

11 Assignment 

11.1 By Financier 

(a) [Security trust option][Other than in accordance with clause 1.9, t/T]he 
Financier may not assign its rights under this deed, the Financier's Security or 
the other Finance Documents, or transfer or dispose of any interest in the 
Financier's Security or the other Finance Documents, without the consent of the 
Landowner. 

(b) Subject to the Finance Documents and without limiting clause 13.15(a), the 
Financier may disclose to a potential assignee or as required by law, the rules 
of an applicable stock exchange or any applicable regulatory authority any 
confidential information of the Developer or the Landowner for the purposes of 
the assignment. The Financier may not otherwise disclose any confidential 
information of the Landowner without the Landowner's prior written consent or 
in accordance with clause 13.15. 

11.2 By the Landowner 

The Landowner may assign, transfer or otherwise deal with its rights, interests or 
obligations under this deed in accordance with the PDA to an assignee or transferee 
under the PDA. 

11.3 By Developer 

The Developer may not assign, transfer or otherwise deal with its rights, interests or 
obligations under this deed without the Landowner's and the Financier's prior written 
consent. 

12 Termination of this deed 

With effect on and from the date on which the Financier has given a full discharge and 
release of all the Financier's Security, each party agrees that except in respect of: 

(a) any thing that survives termination as provided in this deed; and 

(b) any liability, right or obligation of any party under this deed in relation to any 
matter arising before the time of termination, 

this deed will automatically terminate, any power of attorney granted under this deed is 
revoked and no party will have any further rights or obligations under or in connection 
with this deed. 
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13 General provisions 

13 General provisions 

13.1 Developer acknowledgment 

The Developer acknowledges that: 

(a) its obligations under or in relation to the Financier’s Security are not in any way 
affected by this deed (other than as expressly provided in this deed) or by any 
failure by the Financier or the Landowner to comply with this deed; and 

(b) this deed is for the benefit of the Financier and the Landowner, and not for the 
benefit of the Developer. 

13.2 Equitable relief 

Each party: 

(a) acknowledges that damages may not be an adequate remedy for any breach of, 
or failure by it to comply with, this deed; and 

(b) agrees that, without limiting any other right, remedy or action it has in 
connection with any actual or threatened breach of, or failure to comply with, 
this deed by another party, it is entitled to seek equitable relief (including 
specific performance or injunction or declaratory relief) to restrain any actual or 
threatened breach of, or failure to comply with, this deed by another party and 
the other party must not oppose the granting of such relief on the basis that the 
party seeking such relief has not or will not sustain any actual Loss or damage. 

13.3 Exercise of rights 

Any party may exercise a right, power or remedy at its discretion, and separately or 
concurrently with another right, power or remedy. 

13.4 Partial exercise of rights 

A single or partial exercise of a right, power or remedy by the Landowner does not 
prevent a further exercise of that or an exercise of any other right, power or remedy. 

13.5 Delay in exercising rights 

Failure by any party to exercise or delay in exercising a right, power or remedy does not 
prevent its exercise. 

13.6 Landowner not liable 

Except to the extent expressly provided for in this deed, the Landowner is not liable for 
any Loss caused by the exercise or attempted exercise of, failure to exercise, or delay in 
exercising a right, power or remedy. 

13.7 Waiver and variation 

A provision of or a right created under this deed may not be waived or varied except in 
writing signed by the party or parties to be bound. 
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13 General provisions 

13.8 Supervening legislation 

Any present or future legislation which operates to vary the obligations of the Developer 
in connection with this deed with the result that the Landowner's rights, powers or 
remedies are adversely affected (including by way of delay or postponement) is excluded 
except to the extent that its exclusion is prohibited or rendered ineffective by Law. 

13.9 Approvals and consent 

The Landowner may give conditionally or unconditionally or withhold its approval or 
consent in its absolute discretion unless this deed expressly provides otherwise. 

13.10 Remedies cumulative 

The rights, powers and remedies provided in this deed are cumulative with and not 
exclusive of the rights, powers or remedies provided by Law independently of this deed. 

13.11 Indemnities 

Each indemnity in this deed is a continuing obligation, separate and independent from the 
other obligations of the Landowner, the Developer or the Financier and survives expiry or 
termination of this deed. Except as otherwise provided for in this deed, it is not necessary 
for a party to incur expense or make payment before enforcing a right of indemnity 
conferred by this deed. 

13.12 Further assurances 

If asked by another party (acting reasonably), then a party must, at its own expense: 

(a) execute and cause its successors to execute documents and do everything else 
necessary or appropriate to bind it and its successors under this deed; and 

(b) use its reasonable endeavours to cause relevant third parties to do likewise to 
bind every person intended to be bound under this deed. 

13.13 Continuing breaches 

The expiry or termination of this deed does not affect the rights of the parties to this deed 
for a breach of this deed by the other party or parties before the expiry or termination. 

13.14 Antecedent obligations 

The expiry or termination of this deed does not affect the Developer's or the Financier's 
obligations: 

(a) to make payments under this deed in respect of periods before the expiry or 
termination of this deed; or 

(b) to provide information to the Landowner to enable it to calculate those 
payments. 
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13 General provisions 

13.15 Confidentiality 

(a) All information provided under or in relation to the Transaction Documents: 

(1) by the Developer to the Landowner; or 

(2) by the Landowner to the Developer or the Financier, 

and which is identified as confidential at the time it is provided, or which by its 
nature is confidential, must not be disclosed to any person, except: 

(A) with the consent of the disclosing party; 

(B) if allowed or required by Law, required by any stock 
exchange or regulatory authority; 

(C) in connection with legal proceedings relating to the 
Transaction Documents or the Works; 

(D) if the information is generally and publicly available; or 

(E) to any Enforcing Party, employees, legal advisers, auditors 
and other consultants to whom it needs to be disclosed. 

(b) The recipient of the information must do all things necessary to ensure that its 
respective employees, legal advisers, auditors and other consultants keep the 
information confidential and not disclosed it to any person. 

13.16 Severability 

(a) If the whole or any part of a provision of this deed is void, unenforceable or 
illegal in a jurisdiction: 

(1) it is severed for that jurisdiction; and 

(2) the remainder of this deed has full force and effect and the validity or 
enforceability of that provision in any other jurisdiction is not affected. 

(b) This clause 13.16 has no effect if the severance alters the basic nature of this 
deed or is contrary to public policy. 

13.17 Entire agreement 

This deed represents the entire agreement between the parties. 

13.18 Construction 

No rule of construction applies to the disadvantage of a party because that party was 
responsible for the preparation of, or seeks to rely on, this deed or any part of it. 

13.19 Effect of moratorium 

To the extent permitted by Law, the application to this deed of any moratorium or other 
Act whether State or Federal, having the effect of extending the term or otherwise 
affecting the operation of the terms of this deed, is expressly excluded and negatived. 

13.20 Governing Law, jurisdiction and service of process 

This deed is governed by the Law in force in New South Wales. 
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13 General provisions 

13.21 Jurisdiction 

Each party irrevocably and unconditionally submits to the non-exclusive jurisdiction of the 
courts of New South Wales and courts of appeal from them. 

13.22 Waiver 

Each party waives any right it has to object to an action being brought in those courts 
including by claiming that the action has been brought in an inconvenient forum or that 
those courts do not have jurisdiction. 

13.23 Counterparts 

This deed may consist of a number of counterparts and the counterparts taken together 
constitute one and the same instrument. Subject to applicable law, a counterpart may be 
signed electronically and may be in hard copy or electronic form. 

13.24 Stamp duty 

As between the parties, the Developer must bear and is responsible for all stamp duty on 
or in respect of: 

(a) this deed; 

(b) the sale, purchase, assignment, novation or transfer or any property 
contemplated by this deed; and 

(c) any instrument or transaction contemplated by this deed. 
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Signing page 

Executed as a deed 

Landowner 

Signed, sealed and delivered by the Minister 
administering the Housing Act 2001 for and on 
behalf of the State of New South Wales by its 
duly authorised delegate, and I hereby certify that I 
have no notice of revocation of such delegation, in 
the presence of: 

Signature of witness 

Name of witness (print) 

Developer 

Executed by MAH Harbour Drive Limited in 
accordance with Section 127 of the Corporations 
Act 2001 

Signature of director 

Name of director (print) 

[Note: Signing block for financier to be inserted.] 

Signature of delegate 

Name of delegate (print) 

Office held 

Signature of director/company secretary 
(Please delete as applicable) 

Name of director/company secretary (print) 

Financier's Side Deed 
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Attachment 11 – Licences 

Initial Investigations and Early Works Licence 

Construction Licence 
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1 

Attachment 11 
Licences 

Initial Investigations and Early Works Licence 

1.1 Interpretation 

(a) The terms and conditions of each Initial Investigations and Early Works Licence 
granted pursuant to clause 30.2 of the Project Delivery Deed are set out in this 
clause 1 of this Attachment 11. 

(b) Unless otherwise specified, clause references in this clause 1 of this 
Attachment 11 refer to clauses in clause 1 of this Attachment 11. 

1.2 Early Works Licence term 

The Early Works Licence: 

(a) commences on the date of this deed; and 

(b) ends on the earlier of: 

(1) 11.59 pm on the day before the commencement of the Construction 
Works Licence; and 

(2) the date of rescission or termination of this deed, 

(Initial Investigations and Early Works Licence term). 

1.3 Licensed Area 

(a) The licensed area under the Initial Investigations and Early Works Licence is 
the whole of the Property unless otherwise agreed between the Landowner and 
the Developer. The licensed area for the purpose of this clause 1 for the Early 
Works is the Early Works Area. 

(b) During the Initial Investigations and Early Works Licence Term, the Developer 
may use the Property (including the Early Works Area) for the purposes 
described in clause 1.4. 

1.4 Use of the Property 

During the Initial Investigations and Early Works Licence Term, the Developer must not: 

(a) when accessing the Early Works Area, except to the extent expressly permitted 
by the Initial Investigations and Early Works Licence in this clause 1, use the 
Early Works Area for any purpose other than the Early Works, unless otherwise 
approved by the Landowner; 

(b) use the Property (other than the Early Works Area) for any purpose other than 
the Initial Investigations, the Site Investigations and any other act, matter or 
thing required to satisfy the Developer Preliminary Period Conditions 

(c) do anything in or about the Property (including the Early Works Area) which 
may constitute a breach of the Developer's obligations under the Guidelines; 

(d) cause a Claim to be made under a public liability insurance policy affecting the 
Property (including the Early Works Area); and/or 
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1 Initial Investigations and Early Works Licence 

(e) access the Property (including the Early Works Area) without first complying 
with the Developer’s obligations under clause 20 of the Project Delivery Deed 
with respect to timing, site induction and work health and safety, 

but the Developer may: 

(f) authorise the Developer's Associates, including the Builder to access the Early 
Works Area; and 

(g) enter into sub-licences of the Early Works Area, 

for the Early Works. 

1.5 Developer obligations 

(a) No proprietary interest 
The Developer acknowledges and agrees that for the term of the Early Works 
Licence: 

(1) the Developer does not have exclusive possession or occupation of 
the Property (including the Early Works Area); and 

(2) the Developer is not a tenant of the Landowner. 

(b) Care of Property 

From the date of commencement of the Initial Investigations and Early Works 
Licence to the expiry of Initial Investigations and Early Works Licence term (on 
the date determined in accordance with clause 1.2(b), the Developer: 

(1) is solely responsible for, and takes all risk relating to security and the 
safety of people and property on the Early Works Area; 

(2) is responsible for fencing the Early Works Area; 

(3) takes responsibility for and ownership of existing fencing/hoarding 
located on the Early Works Area as at the commencement of the 
Early Works Licence including repair, maintenance and removal (if 
required); 

(4) must not make any structural additions to the Property (including the 
Early Works Area) other than as approved by the Landowner in 
accordance with the Initial Investigations and Early Works Licence or 
the Transaction Documents; 

(5) must, at all times during the Initial Investigations and Early Works 
Licence: 

(A) establish, maintain and comply with appropriate emergency 
safety and security; 

(B) do all things prudent and necessary to protect people and 
property; 

(C) prevent nuisance and unreasonable noise and disturbance; 

(D) use all reasonable endeavours to protect the Property and 
maintain the security of the perimeter of the Property; and 

(E) protect the Property and maintain security of the Early 
Works Area and the perimeter of the Early Works Area, 

in accordance with clause 20 of the Project Delivery Deed. 
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1 Initial Investigations and Early Works Licence 

1.6 Landowner Obligations 

The Landowner must not, without the Developer’s prior consent (which may not be 
unreasonably withheld): 

(a) do anything on or to the Property (including the Early Works Area); or 

(b) grant access to the Property (including the Early Works Area) to any person 
other than the Developer and the Developer’s Associates, 

1.7 Expiry 

(a) If this deed is terminated prior to the commencement of the Early Works, then 
following expiry of the Initial Investigations and Early Works Licence term (on 
the date that the deed is terminated), the Developer must: 

(1) make good in a timely manner any damage to the Early Works Area); 
and 

(2) unless otherwise agreed with the Landowner, return the Early Works 
Area to the Landowner in the same condition as it was on the 
commencement date of the Initial Investigations and Early Works 
Licence, 

to the extent that any damage or other adverse change to the condition of the 
Early Works Area was caused by the Developer or the Developer's Associates 
accessing the Early Works Area pursuant to the Initial Investigations and Early 
Works Licence and was not works which comprised the Early Works. 

(b) If this deed is terminated prior to the completion of the Demolition Works which 
comprises Early Works, then following the expiry of the Initial Investigations and 
Early Works Licence term (on the date that the deed is terminated), the 
Developer must at the Landowner’s direction, complete the Demolition Works 
provided that the provisions of this deed under which the Landowner is required 
to pay for the Demolition Works and the Developer is entitled to be paid for the 
Demolition Works, survive and do not merge on expiry or termination of this 
deed. 

1.8 Indemnity and insurance 

The provisions of clauses 30.5, 30.6, 30.7, 30.8, 30.9 and 30.10 of the Project Delivery 
Deed are taken to be part of this licence with the following modifications: 

(a) references to “Property” in those clauses are to be read as a reference to that 
part of the Property the subject of this Initial Investigations and Early Works 
Licence; and 

(b) references to “Works” in those clauses are to be read as references to the 
“Initial Investigations and Early Works” the subject of this Initial Investigations 
and Early Works Licence. 

1.9 Provisions of Project Delivery Deed 

The parties acknowledge and agree that nothing in this Initial Investigations and Early 
Works Licence limits or otherwise affects the operation of the Project Delivery Deed. 
However, to the extent of any inconsistency between the provisions of the Project 
Delivery Deed and this Initial Investigations and Early Works Licence, the provisions of 
this Initial Investigations and Early Works Licence will prevail. 
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2 

2 Construction Works Licence 

Construction Works Licence 

2.1 Interpretation 

(a) The terms and conditions of each Construction Works Licence granted pursuant 
to clause 30.3 of the Project Delivery Deed are set out in this Attachment 11. 

(b) Unless otherwise specified, clause references in this clause 2 in this Attachment 
11 refer to clauses in clause 2 of this Attachment 11. 

2.2 Licence term 

Each Construction Works Licence: 

(a) commences on the date on which the last of the Preliminary Period Conditions 
is satisfied or waived in accordance with this deed; and 

(b) ends on the earlier of: 

(1) in respect of: 

(A) the part of the part of the Property the subject of the CHP 
Management Agreement – the date of commencement of 
the CHP Management Agreement; or 

(B) the part of the Property being transferred pursuant to the 
Proposed Contract, the date of completion of the Proposed 
Contract; and 

(2) the date of rescission or termination of this deed. 

2.3 Licensed area 

The licensed area for each Construction Works Licence is that part of the Property the 
subject of the Works. The licensed area for the purpose of this clause 2 is the Works 
Area. 

2.4 Use of the Property 

The Developer: 

(a) must not: 

(1) use the Works Area for any purpose other than to carry out the Works, 
unless otherwise approved by the Landowner; 

(2) do anything in or about the Works Area which may constitute a breach 
of the Developer's obligations under the Guidelines; or 

(3) access any part of the Property other than the Works Area; 

(b) may: 

(1) authorise the Developer's Associates, including the Builder to access 
the Works Area; and 

(2) enter into sub-licences of the Works Area, 

for the Works. 
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2 Construction Works Licence 

2.5 Developer obligations 

(a) No proprietary interest 
The Developer acknowledges and agrees that for the term of the Construction 
Works Licence: 

(1) the Developer does not have exclusive possession or occupation of 
the Property; and 

(2) the Developer is not a tenant of the Landowner. 

(b) Care of Property 

From the commencement of the Construction Works Licence, the Developer: 

(1) is solely responsible for, and takes all risk relating to security and the 
safety of people and property on the Works Area; 

(2) is responsible for fencing the Works Area; 

(3) must not make any structural additions to the Works Area other than 
in accordance with the Transaction Documents; 

(4) must, at all times during the term of a Construction Works Licence: 

(A) establish, maintain and comply with appropriate emergency 
safety and security; 

(B) do all things prudent and necessary to protect people and 
property; 

(C) prevent nuisance and unreasonable noise and disturbance; 
and 

(D) protect the Property and maintain security of the Works Area 
the perimeter of the Works Area, 

in accordance with clause 20 of the Project Delivery Deed; and 

(5) must repair and maintain any improvements on the Works Area (other 
than that part of the Development that has reached Practical 
Completion) in good repair and condition, and keep them clean and 
tidy and free of pest and vermin. 

2.6 Landowner Obligations 

The Landowner must not, without the Developer’s prior consent (which may not be 
unreasonably withheld): 

(a) do anything on or to the Works Area; or 

(b) grant access to the Works Area to any person other than the Developer and the 
Developer’s Associates. 

2.7 Indemnity and insurance 

The provisions of clauses 30.5, 30.6, 30.7, 30.8, 30.9 and 30.10 of the Project Delivery 
Deed are taken to be part of this licence with the following modifications: 

(a) references to “Property” in those clauses are to be read as a reference to that 
part of the Property the subject of this Construction Licence; and 

(b) references to “Works” in those clauses are to be read as references to the 
“Works” the subject of this Construction Licence. 
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2 Construction Works Licence 

2.8 Provisions of Project Delivery Deed 

The parties acknowledge and agree that nothing in this Construction Works Licence limits 
or otherwise affects the operation of the Project Delivery Deed. However, to the extent of 
any inconsistency between the provisions of the Project Delivery Deed and this 
Construction Works Licence, the provisions of this Construction Works Licence 
Construction Works will prevail. 
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Builder Side Deed 

Coffs Harbour Social Housing Project 

Minister administering the Housing Act 2001 for and on 
behalf of the State of New South Wales (Landowner) 

MAH Harbour Drive Limited (Developer) 

[insert] (Builder) 

2066279286 
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Coffs Harbour Social Housing Project 
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1. Defined terms & interpretation 6 
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1.3 Interpretation 9 
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Details 

Date 

Parties 

Name Minister administering the Housing Act 2001 for and on behalf of the State of
New South Wales 

ABN 36 433 875 185 

Short form name Landowner 

Notice details 6 Parramatta Square, 10 Darcy Street, Parramatta NSW 2150 

Email: [Insert] 

Attention: [Insert] 

Name MAH Harbour Drive Limited 

ABN 69 668 668 586 

Short form name Developer 

Notice details Level 7, 580 George Street, Sydney NSW 2000 

Name [insert] 
ABN [insert] 
Short form name Builder 

Notice details [insert] 
Email: [insert] 

Attention: [insert] 

Background 
A The Landowner is the owner of the Land. 

A The Landowner and the Developer have entered into the PDD. 

B Under the PDD, the Landowner has appointed the Developer to develop the Land. 

C The Builder and the Developer have entered or propose to enter into the Building Contract to 
undertake the Works. 

D The parties have agreed to certain matters concerning the Building Contract and the Works on 
the terms of this deed. 
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Agreed terms 

1. Defined terms and interpretation 

1.1 Defined terms from PDD 

Terms defined in (or incorporated by reference into) the PDD (as defined below) have the same 
meanings when used in this deed unless otherwise defined in this deed. Parties to the PDD referred 
to by short form name in this deed are more fully described in the PDD. 

1.2 Other Defined terms 

The meaning of the terms used in this deed are set out below: 

Authorised Representative means a director or company secretary, or: 

(a) in respect of the Developer, a person it notifies to the Landowner (with a certified copy 
of that person's specimen signature) as being its authorised representative for the 
purposes of the Security Interest where the Landowner has no notice of revocation of 
that authority; and 

(b) in respect of the Builder, a person it notifies to the Landowner as being its authorised 
representative for the purposes of this deed where the Landowner has no notice of 
revocation of that authority; and 

(c) in respect of the Landowner, a person it notifies to the Builder as being its 
authorised representative for the purposes of this deed where the Builder has no 
notice of revocation of that authority. 

Building Contract means a head contract between the Developer and a Builder in connection 
with the design and construction (or construction only) of all or substantially all of the Works and 
complying with the Home Building Act 1989 (NSW). 

Business Day means: 

(a) for receiving a Notice in accordance with clause 12, a week day on which banks are open 
for general banking business in the place of receipt; and 

(b) for all other purposes, a week day on which banks are open for general banking business 
in Sydney NSW. 

Certified Costs means amounts certified by the Superintendent under the Building Contract as 
being properly incurred and payable to the Builder for Works under the Building Contract. 

Corporations Act means the Corporations Act 2001 (Cth). 

DBP Act means the Design and Building Practitioners Act 2020 (NSW). 

DBP Regulation means the Design and Building Practitioners Regulation 2021 (NSW). 

Default means the occurrence of: 

(a) an Insolvency Event in respect of the Developer; or 

(b) any breach by the Developer of, or event of default or termination event (however called) 
by or in respect of the Developer under, the Building Contract or any other event or 
circumstance, which entitles (or which with the giving of notice, satisfaction or non– 
satisfaction of a condition or lapse of time, would entitle) the Builder to exercise a Default 
Right. 

Default Notice means, in respect of a Default, a written notice from the Builder to the Developer 
referring to this deed and stating: 

(a) which Default has occurred; 

(b) the Remedy Period; and 

(c) the Default Rights (if any) that the Builder proposes to exercise in respect of the Default 
and the relevant clauses under the Building Contract and/or Security of Payment Act 
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giving rise to those Default Rights. 

Default Right means any right, power, discretion or remedy (whether under the Building Contract 
or otherwise at law or in equity) to: 

(a) avoid, terminate or rescind, or treat as terminated or repudiated, the Building Contract; 

(b) cease or suspend performance of obligations under the Building Contract or the carrying 
out of the Works; and 

(c) release the Builder from its obligations under the Building Contract. 
Financier means the providers of any facilities, financial arrangements or accommodation 
provided from time to time to the Developer for the purposes of carrying out the Project and may, 
where the context permits, include any agent or trustee of such Financiers. 

Financier Builder Side Deed means, if there is project finance obtained for the Project and 
clause 7 applies, the builder side deed entered into with the Financier, the Developer and the 
Builder on or about the date of this deed, and which must (subject to the requirements of the 
Financier) generally be in form of Attachment 10 in the PDD, and otherwise in a form acceptable 
to the Landowner, the Developer and any Financier (acting reasonably). 

Financier's Rights has the meaning given to it in clause 7(b). 

Government Agency means any government or governmental, semi-governmental, 
administrative, public, regulatory or judicial entity, body, department, commission, agency or 
authority. 

GST has the meaning given in A New Tax System (Goods and Services Tax) Act 1999 (Cth). 

Home Building Act means the Home Building Act 1989 (NSW). 

Independent Certifier means [insert details] (ABN [insert]) or its successor or replacement 
appointed in accordance with the Independent Certifier Deed. 

Independent Certifier Deed means the deed titled 'Independent Certifier Deed' between the 
Independent Certifier, the Developer and the Landowner (with or without others) and dated [insert 
date]. 

Insolvency Event means, in respect of a person, any of the following occurring: 

(a) 'Insolvency Event' as defined in clause [insert] of the Building Contract; [insert clause 
reference. If 'insolvency event' is defined differently, amend definition] or 

(b) an 'Insolvency Event' as defined in the PDD. 

Land has the meaning given to ‘Property’ in the PDD. 

Loss means a loss, claim, action, damage, liability, cost, charge, expense, penalty, 
compensation, fine or outgoing suffered, paid or incurred. 

Notice means a notice, demand, consent, approval or communication given in accordance with 
clause 12. 

PDD means the agreement titled ‘Project Development Deed- [Insert Project]’ between the 
Landowner and the Developer dated [insert date]. 

PDD Termination Notice means a notice from the Landowner to the Builder referring to this 
deed and stating the PDD has been terminated. 

Performance Security means any unconditional and irrevocable guarantee or payment 
undertaking issued by a bank or insurance company approved in accordance with the Building 
Contract, required to be provided by the Builder to, or at the direction of, the Developer under the 
Building Contract and under which the issuer consents to the assignment by the Developer to 
the Landowner of the proceeds of the Performance Security. 

Power means any right, power, discretion or remedy of the Landowner under or in connection 
with the PDD, this deed or under applicable law. It includes the Step-in Right, accepting 
repudiation and granting waivers. 

PPSA means the Personal Property Securities Act 2009 (Cth). 

Project means the development of the Land in accordance with the PDD. 
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RAB Act means the Residential Apartment Buildings (Compliance and Enforcement Powers) Act 
2020 (NSW). 

RAB Developer means a developer as defined in section 4 of the RAB Act. 

RAB Regulations means the Residential Apartment Buildings (Compliance and Enforcement 
Powers) Regulation 2020 (NSW). 

Remedied, Remedy (and similar expressions) means: 

(a) for a Default relating to a failure to pay money, the payment of the outstanding amount 
due and payable to the Builder; 

(b) for a Default relating to a failure to do any other thing that is able to be done, the doing or 
procuring of the doing of that thing; 

(c) for a Default relating to an Insolvency Event in respect of the Developer, the 
Landowner giving a Step-in Notice to the Builder; 

(d) in the case of any other Default: 

(i) payment of compensation claimed (or such other amount agreed) by the Builder; 
or 

(ii) undertaking or procuring a course of action as detailed to the Landowner by the 
Builder (or otherwise agreed by the Builder), 

which the Builder reasonably determines is necessary to remedy or overcome any 
detriment to the Builder caused by that Default, having regard to the nature of the Default, 
the time required to pay the compensation or take the course of action and the resources 
available to the Developer or the Landowner (as the case may be); or 

(e) in any case, the assignment or novation of the Developer's interest in the Building 
Contract to a person who agrees to remedy the Default in accordance with any of the 
above paragraphs as applicable. 

Remedy Period means, for a Default, the period starting one Business Day after the date the 
Landowner receives a copy of a Default Notice under clause 4.1 and ending on the last day of the 
period for Remedy specified in the Default Notice, which last day must be: 

(a) in the case of a Default which is a failure to pay money, at least 30 Business Days after 
the date the Remedy Period starts; 

(b) in the case of an Insolvency Event in respect of the Developer, at least 40 Business Days 
after the date the Remedy Period starts; or 

(c) in any other case, at least 30 Business Days after the date the Remedy Period starts, 

or any longer period: 

(d) allowed for remedy or cure of the Default under the Building Contract; 

(e) agreed between the Landowner and the Builder; or 

(f) as extended in accordance with clause 5.2. 

Where clause 7 applies and where the Financier has exercised its right to 'Step-in' under and in 
accordance with the Financier Builder Side Deed, the Remedy Period will be suspended during 
any step-in period, and the unexpired part of the Remedy Period will start to run again from the 
day after the last day of such step-in period provided that the Default is still subsisting. 

Security Interest means any: 

(a) 'security interest' as defined in the PPSA; 

(b) security for payment of money, performance of obligations or protection against default 
(including a mortgage, bill of sale, charge, lien, pledge, trust, power or title retention 
arrangement, right of set–off, assignment of income, garnishee order or monetary claim 
and flawed deposit arrangements); and 

(c) thing or preferential interest or arrangement of any kind giving a person priority or 
preference over claims of other persons or creditors with respect to any property or asset, 

and includes any agreement to create any of them or allow them to exist. 
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Security of Payment Act means each of the Building and Construction Industry Security of 

Payment Act 1999 (NSW) and the Contractors Debts Act 1997 (NSW) and includes the 
regulations made under that Act. 

Step-in has the meaning given to it in clause 6.1(a). 

Step-in Notice means a written notice from the Landowner to the Builder stating that the 
Landowner elects to Step- In. 

Step-in Period means the period from (and including) the earlier of: 

(a) the date of receipt by the Builder of a Step-in Notice; and 

(b) the date the Landowner takes possession of the Land and the Works, 
to (but excluding) the earlier of: 

(c) receipt by the Builder of a Step-out Notice; 

(d) the date of Remedy of the relevant Default; 

(e) unless a Step-in Notice has been given for which the Builder has not received a Step-out 
Notice, the date the Landowner ceases to be in possession of the Land and the Works; 
and 

(f) the date on which the Building Contract terminates or expires, or is novated as 
contemplated in clause 6.5. 

Step-in Right means the right for the Landowner to Step-in granted under clause 6.1(a). 

Step-out means for the Landowner to step-out of any of the Developer's rights and obligations under 
the Building Contract which the Landowner assumed by Stepping-in in accordance with this deed. 

Step-out Notice means a written notice from the Landowner to the Builder stating that the 
Landowner elects to Step-out. 

Superintendent has the meaning given to that term in the Building Contract. 

Tax means any tax, levy, duty, rate, impost, charge, deduction or withholding (and any related 
penalty, fine, fee or interest) imposed, levied or assessed by a Government Agency. It includes 
stamp duty, GST and any transaction taxes and duties. 

Uncertified Costs means those amounts payable to the Builder under the Building Contract that 
are not Certified Costs. 

Variation means any variation to the Works from the original scope of the Works set out in the 
Building Contract, including as a result of a variation under, or an amendment to, the Building 
Contract. 

Works has the meaning given in the Building Contract. 

Works Contract means each present and future sub-contract, consultancy agreement, supply 
agreement, guarantee, warranty, performance bond or other contractual arrangement entered into 
by or obtained by the Builder in connection with the performance of its obligations under the 
Building Contract. 

Works Materials means materials, plant or equipment which are unfixed to the Works and 
intended to be incorporated into the Works. 

1.3 Interpretation 

Unless the contrary intention appears, a reference in this deed to: 

(a) a group of persons is a reference to any 2 or more of them jointly and to each of them 
individually; 

(b) an agreement, representation or warranty in favour of 2 or more persons is for the benefit 
of them jointly and each of them individually; 

(c) an agreement, representation or warranty by 2 or more persons binds them jointly and 
each of them individually; 

(d) anything (including an amount) is a reference to the whole and each part of it; 
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(e) a reference to a party, clause, schedule, exhibit, attachment or annexure is a reference to 
a party, clause, schedule, exhibit, attachment or annexure to or of this deed, and a 
reference to this deed includes all schedules, exhibits, attachments and annexures to it; 

(f) a document (including this deed) includes any variation or replacement of it; 

(g) law means common law, principles of equity, and laws made by parliament (and laws 
made by parliament include State, Territory and Commonwealth laws and regulations and 
other instruments under them, and consolidations, amendments, re-enactments or 
replacements of any of them) and includes any notice issued by, and any requirements of, 
a Public Authority; 

(h) an accounting term is a reference to that term as it is used in accounting standards under 
the Corporations Act, or, if not inconsistent with those standards, in accounting principles 
and practices generally accepted in Australia; 

(i) dollars or $ is a reference to Australian currency; 

(j) a time of day is a reference to Sydney time; 

(k) the word 'person' includes an individual, a firm, a body corporate, an unincorporated 
association and an authority; 

(l) a particular person includes a reference to the person's executors, administrators, 
successors, substitutes (including persons taking by novation) and assigns; 

(m) if a day by which an obligation must be performed or an event must occur is not a 
Business Day, the obligation must be performed or the event must occur by the next 
Business Day; 

(n) a reference to any body which no longer exists or has been reconstituted, renamed, 
replaced or whose powers or functions have been removed or transferred to another body 
or agency, is a reference to the body which most closely serves the purposes or objects of 
the first-mentioned body; 

(o) a word in the singular includes the plural and vice versa; 

(p) the words 'including', 'for example' or 'such as' when introducing an example, do not limit 
the meaning of the words to which the example relates to that example or examples of a 
similar kind; and 

(q) unless the context otherwise requires, defined terms will extend to all parts of speech 
which are derivative from that term. 

1.4 Headings 
Headings are for convenience only and do not affect the interpretation of this deed. 

1.5 Developer's Employees and Agents 
If this deed prohibits the Developer or Builder from doing a thing, then: 

(a) the Developer or the Builder (whichever is relevant) must do everything necessary to 
ensure that the Developer's Employees and Agents do not do that thing; and 

(b) the Developer or the Builder may not authorise or cause any person to do that thing. 

1.6 Interrelation with Building Contract and the PDD 

(a) Except as this deed expressly provides otherwise, this deed does not affect a person's 
rights, obligations, powers or remedies under the Building Contract or the PDD. 

(b) The provisions of this deed prevail: 

(i) to the extent of any inconsistency with the provisions of the Building Contract or 
the PDD; and 

(ii) where a party is unable to concurrently satisfy the provisions of this deed and the 
provisions of the Building Contract or the PDD. 

(c) The failure of the Builder or the Landowner to comply with this deed does not affect 
the Developer's liability or obligations under the Building Contract or PDD. 
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(d) Capitalised terms in this deed have the meaning given to them in the PDD unless 
otherwise defined in this deed. 

1.7 Benefit of undertakings 
Except to the extent an undertaking in this deed is expressed to be given in favour of the 
Developer, the Developer is not entitled to the benefit of any undertaking in this deed and any 
such undertaking may be varied or waived without the consent of the Developer. 

2. General terms 

2.1 Builder agreement 
The Builder agrees that: 

(a) the exercise of any Power in compliance with this deed will not of itself constitute or 
cause a Default, entitle the Builder to exercise any Default Right, entitle the Builder to 
claim a Variation nor give the Builder additional or different rights under the Building 
Contract; 

(b) it will not interfere with or act to disrupt any exercise of any Power, where that exercise is 
subject to and in accordance with the terms of this deed; 

(c) nothing in this deed obliges the Landowner to remedy any Default, exercise any Power, 
take action to complete the Works or provide financial accommodation to any person, or 
to procure any of those things; 

(d) the Landowner assumes no risk for liability to the Builder arising of itself from the 
Landowner's ownership of the Land (except where, and to the extent that, such liability 
arises as a result of the Landowner's wrongful or reckless act after the date of this deed) 
or the suitability of the Land for the construction of the Works; 

(e) the Landowner will not be liable or be taken to have assumed liability to the Builder 
under or in connection with the Building Contract or to any other person with an 
interest under the Building Contract, except as expressly provided in clause 6.2 or 
pursuant to an undertaking given by the Landowner under clause 5.5(b); 

(f) in exercising the Step-in Right: 

(i) the Landowner will be entitled to exercise and enforce all or any rights, powers, 
discretions and remedies, and perform any obligations, of the Developer under or 
in connection with the Building Contract, as if it were a party in place of (and to 
the exclusion of) the Developer; 

(ii) the Landowner may assign or otherwise dispose of the rights and interest of the 
Developer under the Building Contract in accordance with clause 6.5 without the 
Builder's consent; and 

(g) the Landowner has the benefit of all representations and warranties made or given by 
the Builder under the Building Contract. 

2.2 Builder general undertakings 
The Builder undertakes to the Landowner (unless the Landowner otherwise consents in writing) to: 

(a) not take a Security Interest over the Land or to lodge a caveat against the Land; 

(b) not exercise any right of set-off or equity in relation to the Building Contract, except in 
accordance with a right arising under statute; 

(c) promptly give the Landowner any information regarding the Building Contract, any Works 
Contract or the Works which the Landowner reasonably requests; and 

(d) promptly notify the Landowner of any dispute under a Works Contract, and if requested 
by the Landowner, details of how it is managing or addressing the dispute. 
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3. Building Contract 

3.1 Builder's statutory declaration and entitlement to payment 
(a) With each claim for payment under the Building Contract while a Default subsists or 

during a Step-in Period, the Builder agrees to give a statutory declaration (declared on 
the date of the relevant claim) to the Landowner, the Independent Certifier (to the extent 
the Independent Certifier has a role in respect of the Works under the PDD) and the 
Developer in the form set out in Schedule 1. 

(b) To the extent permitted by Law, during a Step-in Period, the Builder's entitlement to 
payment is subject to receipt of a statutory declaration provided pursuant to clause 3.1. 

3.2 Building Contract 
The Builder and the Developer each undertake to the Landowner (unless the Landowner 
otherwise consents in writing) to: 

(a) not to terminate the Building Contract for convenience without the Landowner's 
prior written consent; 

(b) in the case of the Developer only, once a PDD Termination Notice has been issued: 

(i) not compromise any claim or entitlement against the Builder in relation to the 
subject matter of the Building Contract; or 

(ii) not concede any claim or allegation by the Builder of breach or default under the 
Building Contract; 

(c) not assign any of its rights or interests in, or novate any of its obligations under, the 
Building Contract or any Works Contract, provided that the Landowner will not 
unreasonably withhold its consent to an assignment or novation of a Works Contract 
by the Builder: 

(i) which is in accordance with the terms of the Building Contract; and 

(ii) where the Landowner is satisfied that the assignee or novatee has the 
necessary skills, experience and capability to complete the works the subject 
of that Works Contract. 

A purported act in breach of this clause 3.2 will be ineffective. 

3.3 Variations 
The Builder and the Developer must not agree to, and the Developer must not require the Builder 
to, without the consent of the Landowner: 

(a) perform a Variation or act on an instruction that alone or with other instructions effects a 
Variation; 

(b) do or omit anything which increases the cost, decreases the quality or delays completion 
of, the Works; or 

(c) to the extent within its power to do so, permit anything in paragraph (a) or (b) to occur, 

unless the Variation: 

(d) is in accordance with the terms of the PDD; and 

(e) is in accordance with all relevant consents, licences, approvals and authorisations of 
every Government Agency required to be obtained by it in connection with the execution, 
delivery and performance of the Building Contract. 

3.4 Urgent remedial works 
Nothing in this deed prevents the Builder from undertaking any urgent remedial action required to 
prevent or reduce damage to, or the risk of damage to, the Works or the health and safety of 
people which it is entitled to take under the Building Contract without the consent of the Developer 
or the Landowner. However, the Builder agrees to give the Landowner details of any such action 
as soon as it is practically able to do so. 

3.5 Works access 
(a) The Builder must, on reasonable notice and at reasonable times and subject to the 
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Builder's reasonable work health and safety requirements, give reasonable assistance to 
the Independent Certifier (to the extent the Independent Certifier has a role in respect of 
the Works under the PDD) and the Landowner and their representatives and permit 
them to: 

(i) enter, access and inspect the Land, the Works, any place where the Works 
are being carried out and any Works Materials which are not on the Land; 
and 

(ii) take copies or extracts of all relevant documents and records relating to the 
Works. 

(b) If the Landowner or its representative accesses the Land other than during a Step-in 
Period, the Landowner agrees to ensure as far as reasonably practicable that any such 
actions do not cause any unreasonable disruption to the Works. 

3.6 Builder's insurance 
The Builder agrees to: 

(a) effect and maintain all insurances required to be effected and maintained by the Builder 
under the Building Contract and not do, permit or omit anything which may prejudice any 
insurance policy or any claim under it; 

(b) ensure that each contract works insurance policy will contain: 

(i) cash-out provisions and terms that a claim for replacement or reinstatement value 
will be paid even though the relevant asset is not replaced or reinstated; 

(ii) endorsements that the Landowner, the Developer and the Builder are named as 
co-insured parties for their respective interests (or, to the extent that is not 
possible, ensure that the rights and interests of the Landowner and the Developer 
are noted as persons to whom the insurance cover extends); 

(iii) an endorsement that the Landowner and the Developer are named as loss 
payees in respect of the contract works insurance; 

(c) provide to the Landowner a certificate of currency in respect of each insurance policy 
required to be effected by the Builder under this deed or the Building Contract before the 
later of the date it accesses the Land and the date of this deed; 

(d) ensure that all proceeds from a claim under an insurance policy mentioned under this 
clause 3.6 are: 

(i) in the case of insurance, other than contract works insurance, paid to or on behalf 
of the relevant insured party; and 

(ii) in the case of contract works insurance, used to reinstate, or cause to be 
reinstated, in accordance with the Building Contract and the relevant insurance 
policy any damaged Works or property the subject of the relevant claim, unless 
there has been substantial destruction of the Works, in which case the Builder and 
the Developer must procure that the insurance proceeds are applied as directed 
by the Landowner; 

(e) do all things necessary and provide all documents, evidence and information necessary to 
enable the Landowner to collect or recover any proceeds due or to become due in respect 
of any insurance policy (other than for a claim under workers compensation, public liability 
or professional indemnity insurance) to the extent that those proceeds have not, with the 
Landowner's consent, been applied towards the cost of rebuilding or repairing the Works; 
and 

(f) promptly notify the Landowner of any cancellation, variation or reduction in amount of any 
insurance policy required to be effected by the Builder under this deed or the Building 
Contract and the occurrence of any event giving rise to any claim under those insurance 
policies for an amount exceeding . 

3.7 Works Contracts 
(a) The Builder and the Developer must ensure that each Works Contract contains provisions 

which are sufficient to enable the Builder to assign or novate, without the need for the 
consent of the relevant sub-contractor or supplier, all of its rights and obligations under the 
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Works Contract (including the benefit of any guarantees, performance bonds, retention 
monies and manufacturers and suppliers warranties) to a third party who has the financial 
capacity to meet its obligations under that Works Contract. 

(b) If a PDD Termination Notice has been issued and the Building Contract is terminated or 
rescinded (or is capable of being terminated as against the Builder in accordance with its 
terms), then: 

(i) the Builder must: 

(A) within 10 Business Days of being requested to do so by the Landowner, 
assign or novate all of its rights and obligations under each Works 
Contract and any guarantees, warranties or performance bonds issued in 
favour of the Builder in respect of the Works to the Landowner, a 
replacement builder or other person as nominated by the Landowner (or 
by the replacement developer with the consent of the Landowner) 
(Nominated Assignee); and 

(B) execute any document, give any notice and do whatever the Landowner 
requires to give effect to, complete and perfect each novation or 
assignment pursuant to this clause 3.7 and must make anyone else who 
has an interest in a Works Contract or who claims under or in trust for the 
Builder do the same. Without limitation, the Builder must, as soon as 
practicable after receiving a notice from the Landowner under this clause 
3.7 specifying a Nominated Assignee: 

(I) deliver to the Nominated Assignee all documents in the possession 
of the Builder or its agents in relation to the Works Contracts; and 

(II) pay over to the Nominated Assignee any retention money held by 
the Builder in connection with the Works Contracts on the condition 
that, where required by law, the Nominated Assignee holds that 
money on trust for the relevant sub-contractor or supplier in 
accordance with the terms of the Security of Payment Act; and 

(ii) if the Builder fails to comply with its obligations under clause 3.7 (b)(i)(B), the 
Builder irrevocably authorises the Landowner and each Authorised 
Representative of the Landowner to execute for and on behalf of the Builder (and 
in the Builder's name) any documentation required to be executed by the Builder 
in order to give effect to the novation or assignment and to give all necessary 
notices to sub-contractors, consultants, suppliers and other third parties. The 
Builder agrees to ratify anything done on its behalf in accordance with this clause 
3.7(b)(ii). 

3.8 Works Materials 
(a) The Builder must ensure that when Works Materials are paid for pursuant to the Building 

Contract: 

(i) the Developer receives title to those Works Materials free from any Security 
Interest; and 

(ii) no person (including any subcontractor or supplier) has the right to remove or 
repossess those Works Materials. 

(b) While a Default subsists or during a Step-in Period, the Builder agrees with the Developer 
and the Landowner that the Builder is not entitled to any payment under the Building 
Contract, and the Landowner is not obliged to make any payment to the Developer or the 
Builder, for: 

(i) Works Materials until the Builder has demonstrated to the Independent Certifier's 
satisfaction that the Works Materials have not been unreasonably ordered and 
delivered in advance of the requirements of the construction program and project 
management plans under the Building Contract; or 

(ii) Works Materials stored outside of the Land (Off-Site Materials) unless and until 
the Builder has demonstrated to the Independent Certifier's satisfaction that: 

(A) the Builder has fully and finally paid for the Off-Site Materials and title to 
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the Off–Site Materials has passed to the Builder, free from any Security 
Interest; 

(B) the Off-Site Materials have been securely stored, labelled as the property 
of the Developer and are adequately protected and insured (including for 
transport insurance) in the joint names of the Developer and the Builder; 

(C) without limiting paragraph (B) above, the Builder has perfected, for the 
purposes of the PPSA, any Security Interest it holds in the Off-Site 
Materials; and 

(D) the Builder has provided to the Landowner (whether obtained by the 
Builder or a sub-contractor or supplier under a Works Contract) an 
unconditional, on- demand bank guarantee in favour of the Developer and 
the Landowner jointly (in form and substance, and issued by a financial 
institution, satisfactory to the Landowner) (Bank Guarantee) for an 
amount not less than the value of the Off-Site Materials, 

and only if required under the Building Contract. 

(c) If entitled to do so under the Building Contract and the Landowner requests while a Default 
subsists or during a Step-in Period, the Developer will make a demand under a Bank 
Guarantee. If it fails to make such demand, the Developer irrevocably and severally 
authorises, and appoints as its attorney, the Landowner and each Authorised 
Representative of the Landowner to make such demand on behalf of the Developer (and 
in the Developer's name) and to execute any documentation required to be executed by, 
and to perform any actions required to be undertaken by, the Developer in order to obtain 
payment under the Bank Guarantee. The Developer agrees to ratify anything done on its 
behalf in accordance with this clause 3.8(c). 

3.9 Notice and information 

The Builder or the Developer as the case may be must give the Landowner, within 5 Business 
Days of receipt, a copy of any notice it receives concerning any of the following under or in 
connection with the Building Contract in respect of the Works: 

(a) delay to, or a claim for an extension of time for, completion of the Works; 

(b) a claim for delay or disruption costs, damages or compensation under or in connection 
with the Building Contract; 

(c) any material dispute under the Building Contract; or 

(d) the termination of any material subcontract, 

and must give the Landowner any information the Landowner reasonably requests about 
something disclosed in such a notice. 

3.10 Meetings and procedures 
(a) The Builder and the Developer agree that a representative of the Landowner and the 

Independent Certifier may attend and participate in each: 
(i) project control group meeting in relation to the Works contemplated under the 

Building Contract; 
(ii) dispute resolution procedure contemplated by the Building Contract; and 

(iii) other meeting in relation to the Works that the Developer is entitled to attend. 

The Developer agrees to provide the Landowner with reasonable written notice of any such 
proposed meeting. 

(b) Without prejudice to clause 3.10(a), while a Default subsists or during a Step-in Period the 
Builder and the Developer will ensure that:[Drafting note – the project control group 
meeting requirements are to be aligned in the Building Contract] 

(i) project control group meetings are held at least monthly (or otherwise as approved 
by the Landowner); 

(ii) all substantial issues relating to the Works are raised for discussion at project 
control group meetings and that no material decision is taken with respect to such 
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issues without prior discussion at a project control group meeting; 

(iii) their representatives attend a meeting called by the Landowner on 
reasonable notice if the Landowner considers it reasonable to do so; and 

(iv) at least 5 Business Days before a meeting referred to in sub–paragraph (i) is to 
take place the Landowner is provided with any requested information in relation to 
the Works, including but not limited to details of Variations, the construction 
program under the Building Contract, progress of the Works, the Builder's or the 
Developer's personnel, any industrial relations action affecting the Builder or the 
Developer, all consents, licences, approvals and authorisations of a Government 
Agency required to be obtained in connection with the performance of the Building 
Contract and any plans, designs, drawings and specifications. 

3.11 Proportionate liability legislation 
The Builder indemnifies the Landowner on demand for the difference (if any) between: 

(a) the amount of any Loss by the Landowner for which, but for the Civil Liability Act 2002 

(NSW) (Liability Act), the Landowner would have been entitled to recover from the 
Builder arising out of or in connection with an act or omission of the Builder under this 
deed or the Building Contract; and 

(b) the liability of the Builder to the Landowner as determined by the courts pursuant to the 
Liability Act arising out of or in connection with such act or omission of the Builder, 

subject to the Landowner using its reasonable endeavours to mitigate the amount of any such Loss 
to the extent not prejudicial to its interests. 

3.12 Payment direction 
During a Step-in Period, Insolvency Event in respect of the Developer or termination event (however 
called) caused by a breach by the Developer under the Building Contract, the Developer irrevocably 
authorises and directs the Builder to pay as the Landowner directs all liquidated damages and other 
amounts due to the Developer under the Building Contract. Until directed otherwise by the 
Landowner during a Step-in Period, Insolvency Event in respect of the Developer or termination 
event (however called) caused by a breach by the Developer under the Building Contract, the 
Builder agrees to make those payments directly to the Landowner without set-off or deduction. Any 
such payment to the Landowner satisfies the Builder’s obligation under the Building Contract to pay 
that amount to the Developer. 

3.13 Performance Security 
(a) This clause only applies if a PDD Termination Notice is issued. 

(b) If the Landowner requires a novation or entry into a replacement building contract 
pursuant to clause 6.5, the Builder must ensure that the Performance Security provided 
by it to the Developer under the Building Contract is replaced with Performance Security 
issued in favour of the Landowner, a 'Substitute Developer' or a 'Novatee' (each as 
defined in clause 6.5) (as applicable), in form and substance acceptable to the 
Landowner. 

(c) While a Default subsists or during a Step-in Period, the Developer irrevocably authorises 
and directs the Builder to deliver to the Landowner any Performance Security to be 
provided to the Developer under the Building Contract. When required under the Building 
Contract, the Landowner must, following written request by the Developer, promptly 
release to the Builder any such Performance Security it holds. 

(d) For good and valuable consideration (receipt of which is hereby acknowledged) if a 
Default subsists or on the first day of a Step-in Period, the Developer, as beneficial 
owner, assigns all its right, title and interest in any Performance Security to the 
Landowner. 

(e) If requested by the Landowner, while a Default subsists or during a Step-in Period, the 
Developer agrees to promptly: 
(i) execute a notice in a form satisfactory to the Landowner and give it to the issuer of 

a Performance Security (Issuer), notifying the Issuer that all the right, title and 
interest in the Performance Security has been assigned to the Landowner; and 
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(ii) request that any Issuer who receives a notice pursuant to sub–paragraph (i) 
delivers to the Landowner a copy of such notice with the endorsement signed on 
behalf of the Issuer. 

(f) The Developer must notify the Landowner as soon as it becomes entitled to, or proposes 
to, make a demand or take any action in respect of any Performance Security given by the 
Builder under the Building Contract. 

(g) While a Default subsists or during a Step-in Period, the Builder and the Developer must 
not replace or change (or agree to replace or change) the type of Performance Security 
under the Building Contract without the Landowner's prior written consent. 

(h) If entitled to do so under the Building Contract, and the Landowner requests while a 
Default subsists or during a Step-in Period, the Developer will make a demand under the 
Performance Security. If it fails to make such demand, the Developer irrevocably and 
unconditionally authorises, and appoints as its attorney, the Landowner and each 
Authorised Representative of the Landowner to make such demand on behalf of (and in 
the name of) the Developer, to execute any documentation required to be executed by, 
and to perform any actions required to be undertaken by, the Developer in order to obtain 
payment under the Performance Security. The Developer agrees to ratify anything done 
on its behalf in accordance with this clause 3.13(h). 

(i) The Landowner is entitled to use any proceeds of the Performance Security for its costs 
associated with exercising its Step-in Rights and any Default Right under this deed. 

3.14 Licence to use plans 

(a) The Developer grants (or if it cannot itself grant, must at its own cost procure the grant) to 
the Landowner and all other persons authorised by the Landowner at no cost a freely 
transferable licence to use (including to reproduce, enlarge and reduce) and sub-license 
the use of all plans, designs, drawings and specifications prepared by or on behalf of, or 
the rights to which have been novated to, the Developer in connection with the Works for 
all purposes connected with the Works. The Developer indemnifies the Landowner 
against any claims made by a third party in relation to such use of those plans and 
specifications. 

(b) The Builder grants to the Landowner and all other persons authorised by the Landowner 
at no cost a freely transferable licence to use (including to reproduce, enlarge and reduce) 
and sub-license the use of all plans, designs, drawings and specifications prepared by or 
on behalf of, or the rights to which have been novated to, the Builder for all purposes 
connected with the Works, including to complete the Works if the Building Contract is 
terminated, to the extent that those plans, designs, drawings and specifications relate to 
that part of the Land (as defined in the PDD) in respect of which the PDD has been 
terminated. The Builder indemnifies the Landowner against any claims made by a third 
party in relation to such use of those plans, designs, drawings and specifications. 

3.15 Home Building Act 
(a) The Builder must: 

(i) comply with all of the Landowner’s obligations under the Home Building Act; 

(ii) indemnify the Landowner against any warranties that the Landowner has to 
provide, or liabilities that the Landowner may incur, under the Home Building Act 
to any person; 

(iii) indemnify the Landowner from breach of the warranties set out in clause 3.15(b); 

(iv) take out all insurances that the Landowner would be required to take out under the 
Home Building Act, and bear the cost of any insurances that the Landowner is 
required to take out under the Home Building Act; and 

(v) to the extent permitted by Law, be responsible to purchasers under Sale Contracts 
for the satisfaction of the Landowner’s obligations and requirements under the 
Home Building Act. 

(b) The Builder warrants that: 
(i) the Works will be done with due care and skill and in accordance with the plans 
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and specifications set out in the Building Contract; 
(ii) materials supplied by the Builder will be good and suitable for the purpose for 

which they are used and, unless otherwise required by the Building Contract, will 
be new; 

(iii) the Works will be performed in accordance with, and will comply with, the Home 
Building Act and any other Law; 

(iv) the Works will be performed with due diligence and within the time stipulated in the 
Building Contract, or if no time is stipulated, within a reasonable time; 

(v) if the Works consist of the construction of a dwelling (as defined in the Home 
Building Act), the making of alterations or additions to a dwelling (as defined in the 
Home Building Act) or the repairing, renovation, decoration or protective treatment 
of a dwelling (as defined in the Home Building Act), the Works will result, to the 
extent of the work conducted, in a dwelling (as defined in the Home Building Act) 
that is reasonably fit for occupation as a dwelling (as defined in the Home Building 
Act); and 

(vi) the Works, and any materials used in performing the Works, will be reasonably fit 
for any specified purpose or result expressly made known to the Builder. 

3.16 Design and Building Practitioners Act 2020 (NSW) 
(a) The parties acknowledge and agree that: 

(i) in respect of Project, the Landowner has not, and will not, perform building work, 
prepare designs, manufacture or provide building product, supervise, coordinate, 
project manage or otherwise have substantive control over the carrying out of any 
Work; and 

(ii) for the purposes of the DBP Act and the DBP Regulation the person who carries 
out construction work in respect of the Project will be the Developer and not the 
Landowner. 

(b) The Developer warrants to the Landowner that it is fully aware of the requirements of the 
DBP Act and the DBP Regulation and the Developer undertakes to the Landowner to comply 
with all obligations under the DBP Act in and the DBP Regulation respect of the Project. 

3.17 Residential Apartment Buildings (Compliance and Enforcement Powers) Act 2020
(NSW) 
(a) The parties acknowledge and agree that: 

(i) for the Project each of the Landowner and the Developer may be a RAB 
Developer but notwithstanding this the Developer will be responsible for, and will 
perform and satisfy, all obligations and liabilities placed on the RAB Developer 
under the RAB Act and RAB Regulations; 

(ii) where any prohibition order, stop work order or building work rectification order is 
served on either of them under the RAB Act in respect of the Project they will 
promptly provide a copy to the other and the Developer must immediately comply 
with all such orders; and 

(iii) where any compliance cost notice is served on either of them under the RAB Act 
in respect of the Project they will promptly provide a copy to the other and the 
Developer must pay the amount owing under the notice to the secretary under 
the RAB Act, or to the Landowner if the Landowner has already paid the amount 
to the secretary under the RAB Act. 

(b) The Developer warrants to the Landowner that it is fully aware of, and will comply with, all 
the requirements of the RAB Act and the RAB Regulations in respect of the Project. 

4. Default 

4.1 Default Notice 

The Builder agrees to give to the Landowner a copy of any Default Notice at the same time as the 
relevant notice is given to the Developer, together with: 

(a) a copy of any notices given by the Builder under the Building Contract or the Security of 
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Payment Act in relation to the relevant Default or the exercise of Default Rights; 

(b) details of: 

(i) the steps claimed as necessary to remedy the relevant Default (including the 
method of calculation of any amount claimed); 

(ii) the Certified Costs and Uncertified Costs outstanding as at the date of the Default 
Notice; and 

(iii) the estimated costs to be incurred by the Builder from the date of the Default 
Notice until the end of the applicable Remedy Period. 

4.2 Fixed and final claim 
The Builder agrees and acknowledges (without prejudice to any accrued rights to damages the 
Builder may have against the Developer) that: 

(a) the Certified Costs and Uncertified Costs detailed to the Landowner pursuant to clause 
4.1(b)(ii) (or as subsequently finalised by the Builder and provided to the Landowner within 
20 Business Days of the date of the relevant Default Notice) will be a fixed and final claim 
in relation to the costs and liabilities of the Developer in respect of all relevant Works 
performed on or before the date of the relevant Default Notice; and 

(b) it may not claim from the Landowner any other amount accruing in relation to the Works 
performed before the date of the relevant Default Notice. 

4.3 Further information and assistance 
The Builder and the Developer agree to: 

(a) provide to the Landowner information within its possession (or within that of its officers, 
employees or agents) concerning the subject matter of a Default Notice promptly 
following the Landowner's request; and 

(b) use reasonable endeavours to provide any assistance reasonably requested by the 
Landowner concerning the remedy of a Default. 

4.4 Exercise of Default Rights 
(a) Except to the extent of: 

(i) any rights the Builder may have under the Security of Payment Act arising out of a 
Default; 

(ii) a permitted suspension of Works during a Remedy Period in accordance with 
clause 5.5; or 

(iii) Default Rights arising under the Building Contract (after allowing for any grace, 
remedy or cure period that would have been available to the Developer) in respect 
of a Default caused by an act or omission of the Landowner occurring during a 
Step–in Period, 

the Builder may only exercise any Default Rights that it has in relation to a Default if: 

(iv) it has given a Default Notice to the Developer and given to the Landowner the 
documents required in accordance with clause 4.1; 

(v) the relevant Default has not been Remedied within the relevant Remedy Period 
and has not ceased to subsist; 

(vi) in the case of a Default being an Insolvency Event in respect of the Developer, no 
Step–in Period subsists; and 

(vii) the Landowner has not requested novation of the Developer's rights and 
obligations under the Building Contract in accordance with clause 6.5. 

(b) Clause 4.4(a) applies despite any provision of the Building Contract or any other 
document, and regardless of whether a Step-in Period subsists or the Landowner has 
exercised the Step-in Right. 

5. Remedy 
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5.1 Right to Remedy 
The Landowner may, but is not obliged to, take steps to prevent, Remedy or procure the Remedy 
of a Default. 

5.2 Extension of Remedy Period 
If the Landowner requests, the Builder agrees not to unreasonably withhold its agreement to 
extend a Remedy Period where the Landowner is diligently pursuing Remedy of the relevant 
Default. 

5.3 Builder obligations during Remedy Period or until remedy 
Subject only to clause 5.5, if a Default occurs then, until the relevant Remedy Period expires or 
the relevant Default is Remedied, the Builder must continue to observe and perform all of its 
obligations under the Building Contract as if that Default had not occurred. 

5.4 Effect of Remedy 
If a Default is Remedied: 

(a) that Default will be taken to be remedied for all purposes as between the Builder and the 
Developer (notwithstanding that the time required under the Building Contract for doing 
any thing may have passed); and 

(b) the Builder will continue to observe and perform all of its obligations under the Building 
Contract, 

as if that Default had not occurred. 

5.5 Permitted suspension during Remedy Period 
The Builder may exercise a Default Right to suspend carrying out Works under the Building 
Contract during a Remedy Period if: 

(a) the Landowner has received from the Builder a Default Notice and all documents 
required in accordance with clause 4.1 in respect of the relevant Default; 

(b) the Landowner has not given the Builder an undertaking within the first 10 Business 
Days of the applicable Remedy Period to pay all Certified Costs incurred and payable 
during that Remedy Period (provided that such permitted suspension of Works must 
cease on the Builder's receipt of that undertaking); and 

(c) no Step-in Period subsists. 

6. Step-in, Step-out and novation 

6.1 Exercise of Step-in Right 
(a) At any time after a PDD Termination Notice is issued, the Landowner may, by issuing a 

Step-in Notice to the Builder, elect to step-in to the Developer's rights and obligations 
under the Building Contract in accordance with this deed (Step-in). 

(b) After a Step-in Notice has been issued to the Builder, the Landowner will be entitled to 
exercise and enforce all or any rights, Powers, discretions and remedies, and perform any 
obligations, of the Developer under or in connection with the Building Contract, as if the 
Landowner was a party in place of (and to the exclusion of) the Developer. 

(c) Nothing in this deed obliges the Landowner to exercise a Step-in Right in relation to the 
Building Contract and the parties acknowledge and agree that if the Landowner does not 
exercise a Step-in Right in relation to the Building Contract, the Landowner will have no 
liability to the Developer or the Builder in relation to the Building Contract. 

6.2 During Step-in Period 

(a) Subject to clause 6.2(b) and without limiting clause 3.8, during a Step-in Period, the 
Landowner will only be liable to the Builder for payment of Certified Costs: 

(i) specified in the Default Notice (if relevant) pursuant to clause 4.1(b)(ii) (or as 
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subsequently finalised by the Builder and provided to the Landowner within 10 
Business Days of the date of the Default Notice); or 

(ii) incurred and payable during the Step-in Period. 

(b) Despite clause 6.2(a) and without limiting clause 3.8, the Landowner will not be 
responsible or liable (whether or not pursuant to this deed) for any obligation or 
liability of the Developer to the Builder: 

(i) which accrued, or is required under the Building Contract to be performed, outside 
of a Step-in Period, except to the extent that the Landowner becomes liable as a 
novatee following a novation under clause 6.5; or 

(ii) while a default or breach by the Builder under the Building Contract subsists. 

(c) During a Step-in Period, the Builder acknowledges and agrees that the Building Contract 
will remain in full force and effect, and undertakes to: 

(i) duly and punctually perform all of its obligations under the Building Contract as if 
the Landowner was a party to the Building Contract in the place of the 
Developer; and 

(ii) not take any action detrimental to the Landowner's rights under the Building Contract. 

(d) The Developer acknowledges that the Builder may rely on any Step-in Notice in accepting 
any exercise by the Landowner of any of the Developer's rights or powers under the 
Building Contract. 

6.3 Step-out 
At any time after a Step-in Period has commenced, the Landowner may, by issuing a Step-out 
Notice, elect to Step-out. 

6.4 Step-in and Step-out Notices 
(a) More than one Step-in Notice and Step-out Notice may be given. 

(b) the Landowner agrees to promptly give a copy of each Step-in Notice and Step-out 
Notice to the Developer (or the External Administrator of the Developer, if relevant), 
however the Landowner's failure to give a copy of the notice in no way: 

(i) affects or prejudices the Step-in Right or the effect or validity of a Step-in Notice or 
a Step-out Notice for the purposes of this deed; or 

(ii) gives the Developer or any other person any rights or claim against the Landowner. 

6.5 Novation or replacement of Building Contract 
If a PDD Termination Notice is issued, at any time before termination of the Building Contract: 

(a) the Builder, on request from the Landowner, undertakes to enter into a replacement 
building contract on substantially the same terms and conditions as the Building Contract 
with the Landowner or in favour of any person nominated by the Landowner who in the 
Landowner's opinion has the necessary financial and other resources to perform the 
same duties and obligations of the Developer under the Building Contract (Substitute 
Developer); 

(b) the Developer, on request from the Landowner, undertakes to novate the Developer's 
rights, duties and obligations under the Building Contract in favour of any person 
nominated by the Landowner who in the Landowner's opinion has the necessary financial 
and other resources to assume the Developer's rights, duties and obligations under the 
Building Contract (Novatee), by entering into a deed with the Developer, the Landowner 
and the Novatee which provides that: 

(i) in the case of the first novation only, the Novatee must pay to the Builder all 
Certified Costs outstanding at the date of the novation; 

(ii) the Novatee will be liable to the Builder for the performance of all of the 
Developer's obligations under the Building Contract arising for performance on or 
after the date of novation, including payment of Certified Costs incurred and 
payable from the date of the novation; 

(iii) in the case of a subsequent novation under paragraph (c), the novation will not 
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affect any liability owed by any prior Novatee to the Builder prior to the novation 
taking effect; and 

(iv) the Builder will complete the Works and continue to perform the Building Contract 
for the benefit of the Novatee in accordance with the Building Contract as if the 
Novatee was a party to the Building Contract in the place of the Developer; and 

(c) if, subsequent to a novation under paragraph (b), the Landowner gives the Builder a 
notice requesting a further novation of the Building Contract, the Builder undertakes 
to again novate the Building Contract to another Novatee in accordance with 
paragraph (a). 

The Builder must give the Landowner and the Novatee or Substitute Developer all reasonable 
assistance (including entering into documents) to effect any replacement or novation 
contemplated in this clause 6.5. 

7. Financier's rights 
(a) This clause 7 and the related definitions only apply if project finance is obtained for the 

Project. 

(b) The parties acknowledge that the Landowner's Powers under this deed which expressly 
arise following a Default or Default Right occurring or during a Step-in Period, including 
the Step-in Right, are subordinate to any rights which the Financier may have in relation to 
the Building Contract and the Works during any applicable remedy period under the 
Financier Builder Side Deed (Financier's Rights). 

(c) The Landowner may only exercise its Powers under this deed which expressly arise 
following a Default occurring or during a Step-in Period, including the Step-in Right, if: 

(i) the Financier has either: 

(A) waived the Financier's Rights; or 

(B) ceased exercising the Financier's Rights; or 

(ii) if the Landowner is otherwise satisfied that the Financier will not exercise 
any of the Financier's Rights. 

(d) If the Landowner exercises any Powers under this deed, the Builder is not required to 
make any enquires into the status of the Financier's Rights. 

8. Developer responsibility 
(a) Any action under the Building Contract pursuant to the Landowner's exercise of the 

Step-in Right will be deemed an action of the Developer, except in the case of, and to 
the extent of, fraud, gross negligence or wilful misconduct on the part of the Landowner. 

(b) Subject to clause 6.2(a) and 6.5, the Developer will continue to be responsible to 
the Builder for its obligations and liabilities under the Building Contract 
notwithstanding: 

(i) the creation, existence or exercise of the Step-in Right; 

(ii) any assumption of liability by the Landowner to the Builder under this deed; or 

(iii) the exercise by the Landowner of any rights or powers of the Developer under the 
Building Contract. 

9. Representations and warranties 

9.1 By Developer and Builder 
The Developer and the Builder respectively represent and warrant each (in respect of itself and its 
Building Contract only) to the Landowner that: 

(a) (existence) it is properly registered and incorporated as a company limited by shares and 
validly exists in its place of incorporation; 
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(b) (no violation) its execution, delivery and performance of this deed does not violate any 
statute or law, judgment, ruling, order, its constitution or any document or agreement 
which is binding on it; 

(c) (power) it has the power, right and necessary corporate authority to enter into and 
exercise its rights and perform its obligations under this deed; 

(d) (binding and enforceable) this deed and the Building Contract are (subject to equitable 
principles affecting creditor's rights generally) valid, binding and enforceable against it in 
accordance with their terms, and the transactions contemplated by this deed and the 
Building Contract are entered into in its best interests and for its benefit; 

(e) (authorisations) all consents, licences, approvals and authorisations of every 
Government Agency required to be obtained by it in connection with the execution, 
delivery and performance of this deed and the Building Contract have been obtained and 
are valid and subsisting; 

(f) (Building Contract) the Building Contract (including the documents referred to in it) 
evidences all terms of the agreement between them regarding the Works; 

(g) (no Security Interest) the Developer has not granted to the Builder a Security Interest 
over the Land or the Developer's other assets to secure any obligation or liability owed 
to the Builder; 

(h) (other representations) its representations and warranties in the Building Contract 
are true and not misleading; 

(i) (litigation) no litigation or administrative, arbitration or other proceeding or action 
(including any action by a Government Agency) is current or pending or, to its knowledge, 
is likely or threatened which, if adversely determined, would have or be likely to have a 
material adverse effect upon it or its ability to perform its financial and other obligations 
under this deed and the Building Contract; 

(j) (solvency) it is solvent and there are reasonable grounds to expect that it will continue to 
be able to pay its debts as and when they are due; 

(k) (own enquiries) it has relied on its own investigations and enquiries regarding the 
transactions contemplated by this deed and the Building Contract and has not relied on 
any information, advice or opinion given or offered by or on behalf of the Landowner 
even if in answer to any enquiry by or for it; and 

(l) (no Default) so far as it is aware, no Default subsists. 

9.2 Reliance and survival 
The Developer and the Builder each acknowledge that: 

(a) the Landowner has entered into this deed (and any financial accommodation to be 
made available to the Developer is made) in reliance on their respective 
representations and warranties in this clause 9; and 

(b) those representations and warranties survive execution and delivery of this deed. 

10. Landowner 
Each party acknowledges and agrees that despite any provision of this deed or the PDD: 

(a) the Landowner is not responsible for, and does not provide any guarantee of, any of 
the Developer's obligations under this deed, the Building Contract or the PDD to any 
party; and 

(b) nothing in this deed or the PDD obliges the Landowner to exercise any rights under 
this deed, and the Landowner is not liable to any party if the Landowner does not: 

(i) exercise any rights; or 

(ii) otherwise take any steps or action that the Landowner is not specifically 

obliged to take, under or related to this deed. 

11. Costs, expenses and Taxes 
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11.1 Landowner's Costs and expenses 
The Developer must pay or reimburse on demand all costs and expenses (which, in the case of 
paragraphs (a), (b) and (c) below, are reasonable costs and expenses) of the Landowner (and of 
its officers, employees and agents), and indemnifies the Landowner on demand for any Loss 
arising, in connection with: 

(a) the negotiation, preparation, execution, delivery, registration and completion of, and payment 
of Taxes on this deed; 

(b) a variation, release or discharge of this deed; 

(c) giving a consent or approval or waiving a requirement in connection with this deed; 

(d) exercising, enforcing or protecting a Power, or attempting to do so; 

(e) a Default, the Remedy or attempted Remedy of a Default; 

(f) a novation of the Building Contract (or the Developer's rights and obligations under the 
Building Contract); or 

(g) obtaining or procuring performance or satisfaction of the Developer’s obligations 
under this deed. 

These costs and expenses include any legal costs and expenses (on a full indemnity basis), any 
professional consultant's fees and the costs (calculated on a time employed basis) of in-house 
legal counsel. 

11.2 Taxes, fees and charges 
The Developer must pay all: 

(a) Taxes, fees and charges in connection with this deed or any payment, receipt, supply or 
other transaction carried out pursuant to, or contemplated by, this deed, including Taxes 
passed onto the Landowner by another financial institution or supplier of goods and 
services; and 

(b) fines and penalties for late payment or non–payment of those amounts, except where the 
Developer places the Landowner in cleared funds to make the payment not less than 5 
Business Days before the due date and the Landowner fails to make the payment. 

The Developer must pay or reimburse the Landowner on demand for all such amounts which are 
payable or which the Landowner determines in good faith to be payable. 

12. Notices and demands 

12.1 Form 

Unless expressly stated otherwise in this deed, all notices, certificates, consents, approvals, 
waivers and other communications in connection with this deed must be in writing, signed by an 
Authorised Representative of the sender and marked for attention as set out below or, if the 
recipient has notified otherwise, then marked for attention in the way last notified. 

Landowner 

Name: Minister administering the Housing Act 2001 for and on behalf of the State of 
New South Wales 

Address: 6 Parramatta Square, 10 Darcy Street, Parramatta NSW 2150 

Email: [To be completed] 

For the attention of: [To be completed] 

Developer 

Name: MAH Harbour Drive Limited 

Address: Level 7, 580 George Street, Sydney NSW 2000 
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For the attention of: General Manager/Company Secretary 

Builder 

Name: [ ] 

Address: [ ] 

For the attention of: [ ] 

Email: [ ] 

12.2 Delivery 
(a) A Default Notice, PDD Termination Notice, Step-in Notice or Step-out Notice must be: 

(i) left at the address referred to in clause 12.1; or 

(ii) sent by prepaid post (airmail, if appropriate) to the address referred to in 
clause 12.1. 

(b) All other notices must be sent by email to the email address in clause 12.1. 

(c) However, if the intended recipient has notified a changed postal address or changed email 
address, then the communication must be to that postal address or email address. 

12.3 When effective 
They take effect from the time they are received unless a later time is specified in them. 

12.4 Receipt - postal 
If sent by post, they are taken to be received 3 Business Days after posting (or 7 Business Days 
after posting if sent to or from a place outside Australia). 

12.5 Receipt - email 
If sent by email, they are taken to be received immediately once sent, unless a notification of 
delivery failure is received within 15 minutes of the email being sent. 

12.6 Receipt - general 
If notices are left at an address or received after 5.00pm in the place of receipt or on a non-
Business Day, they are to be taken to be received at 9.00am on the next Business Day. 

12.7 Validity 
Notices are validly given by the Landowner even if returned unclaimed or if the recipient has been 
wound up or is absent from the place the notice is delivered or sent to. 

12.8 Waiver of notice period 
The Landowner may waive a period of notice required to be given by the Developer under this deed. 

12.9 Other methods 
This clause does not limit any provision for giving notices in a Security Interest or the PDD. 

13. Assignment 

13.1 By Landowner 
(a) If the interest of the Landowner in the PDD and the Land is assigned, transferred or 

vested in a Government Agency in accordance with the provisions of the PDD, the 
Landowner must: 

(i) assign its interest in this deed to that Government Agency; and 

(ii) procure that Government Agency to execute a deed in favour of the Developer 
and the Builder covenanting to be bound by the obligations of the Landowner 
under this deed. 

(b) Each party agrees that: 
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(i) the Landowner may only assign its rights and novate or otherwise transfer its 
obligations under this deed as contemplated by clause 13.1(a); and 

(ii) if requested, it will enter into a novation deed with the Landowner and any 
assignee of the Landowner's interest in a form acceptable to the Landowner 
and assignee (both acting reasonably). 

(c) The Landowner (acting reasonably) may disclose to a potential assignee any confidential 
information of the Developer or the Builder for the purposes of the assignment. 

(d) In the exercise of the Step-in Right, the Landowner may assign the rights and interests, 
and novate the obligations, of the Developer in relation to, and under, the Building 
Contract. 

13.2 By Builder 

The Builder may not assign, transfer or otherwise deal with its rights, interests or obligations 
under this deed without the Landowner's prior written consent. 

13.3 By Developer 
The Developer may not assign, transfer or otherwise deal with its rights, interests or obligations 
under this deed without the Landowner's prior written consent. 

14. Termination of this deed 
With effect on and from the date on which all of the obligations under the Building Contract have 
been performed and satisfied, each party agrees that except in respect of: 

(a) any thing that survives termination as provided in this deed; and 

(b) any liability, right or obligation of any party under this deed in relation to any matter 
arising before the time of termination, 

this deed will automatically terminate, any power of attorney granted under this deed is revoked and 
no party will have any further rights or obligations under or in connection with this deed. 

15. General provisions 

15.1 Developer acknowledgment 
The Developer acknowledges that this deed is for the benefit of the Builder and the Landowner, 
and not for the benefit of the Developer. 

15.2 Equitable relief 
Each party: 

(a) acknowledges that damages may not be an adequate remedy for any breach of, or failure 
by it to comply with, this deed; and 

(b) agrees that, without limiting any other right, remedy or action it has in connection with any 
actual or threatened breach of, or failure to comply with, this deed by another party, it is 
entitled to seek equitable relief (including specific performance or injunction or declaratory 
relief) to restrain any actual or threatened breach of, or failure to comply with, this deed by 
another party and the other party must not oppose the granting of such relief on the basis 
that the party seeking such relief has not or will not sustain any actual Loss or damage. 

15.3 Prompt performance 
If a time is not specified for the performance of an obligation under this deed, it must be performed 
promptly. 

15.4 Exercise of rights 
Any party may exercise a right, power or remedy at its discretion, and separately or concurrently 
with another right, power or remedy. 
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15.5 Partial exercise of rights 

A single or partial exercise of a right, Power or remedy by the Landowner does not prevent a 
further exercise of that or an exercise of any other right, Power or remedy. 

15.6 Delay in exercising rights 
Failure by any party to exercise or delay in exercising a right, power or remedy does not prevent 
its exercise. 

15.7 Landowner not liable 
Except to the extent expressly provided for in this deed, the Landowner is not liable for any Loss 
caused by the exercise or attempted exercise of, failure to exercise, or delay in exercising a right, 
Power or remedy. 

15.8 Waiver and variation 
A provision of or a right created under this deed may not be waived or varied except in writing 
signed by the party or parties to be bound. 

15.9 Supervening legislation 
Any present or future legislation which operates to vary the obligations of the Developer or the 
Builder in connection with this deed with the result that the Landowner's rights, Powers or 
remedies are adversely affected (including by way of delay or postponement) is excluded except 
to the extent that its exclusion is prohibited or rendered ineffective by Law. 

15.10 Approvals and consent 
The Landowner may give conditionally or unconditionally or withhold its approval or consent in its 
absolute discretion unless this deed expressly provides otherwise. 

15.11 Remedies cumulative 
The rights, Powers and remedies provided in this deed are cumulative with and not exclusive of 
the rights, Powers or remedies provided by Law independently of this deed. 

15.12 Indemnities 
Each indemnity in this deed is a continuing obligation, separate and independent from the other 
obligations of the Landowner, the Developer or the Builder and survives expiry or termination of 
this deed. Except as otherwise provided for in this deed, it is not necessary for a party to incur 
expense or make payment before enforcing a right of indemnity conferred by this deed. 

15.13 Further assurances 
If asked by the other party (acting reasonably), then a party must, at its own expense: 

(a) execute and cause its successors to execute documents and do everything else 
necessary or appropriate to bind it and its successors under this deed; and 

(b) use its reasonable endeavours to cause relevant third parties to do likewise to bind every 
person intended to be bound under this deed. 

15.14 Continuing breaches 

The expiry or termination of this deed does not affect the rights of the parties to this deed 
for a breach of this deed by the other party or parties before the expiry or termination. 

15.15 Antecedent obligations 
The expiry or termination of this deed does not affect the Developer's or the Builder's obligations: 

(a) to make payments under this deed in respect of periods before the expiry or 
termination of this deed; or 

(b) to provide information to the Landowner to enable it to calculate those payments. 

15.16 Severability 
(a) If the whole or any part of a provision of this deed is void, unenforceable or illegal in a 

jurisdiction: 
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(i) it is severed for that jurisdiction; and 

(ii) the remainder of this deed has full force and effect and the validity or 
enforceability of that provision in any other jurisdiction is not affected. 

(b) This clause 15.16 has no effect if the severance alters the basic nature of this deed or is 
contrary to public policy. 

15.17 Construction 
No rule of construction applies to the disadvantage of a party because that party was responsible 
for the preparation of, or seeks to rely on, this deed or any part of it. 

15.18 Governing Law, jurisdiction and service of process 
This deed is governed by the Law in force in New South Wales. 

15.19 Jurisdiction 

Each party irrevocably and unconditionally: 
(a) submits to the non-exclusive jurisdiction of the courts of New South Wales and the courts 

competent to determine appeals from those courts with respect to any proceedings which 
may be brought at any time relating to this deed; 

(b) waives any objection it may now or in the future have to the venue of any proceedings, and 
any claim it may now or in the future have that any proceedings have been brought in an 
inconvenient forum, if that venue falls within clause 15.19. 

15.20 Amendments 
This deed may only be varied by a deed signed by or on behalf of each party. 

15.21 Waiver 

(a) Failure to exercise or enforce, or a delay in exercising or enforcing, or the partial exercise or 
enforcement of, a right, power or remedy provided by Law or under this deed by a party does 
not preclude, or operate as a waiver of, the exercise or enforcement, or further exercise or 
enforcement, of that or any other right, power or remedy provided by Law or under this deed. 

(b) A waiver or consent given by a party under this deed is only effective and binding on that 
party if it is given or confirmed in writing by that party. 

(c) No waiver of a breach of any term of this deed will operate as a waiver of another breach of 
that term or of a breach of any other term of this deed. 

15.22 Counterparts 

This deed may be executed in any number of counterparts and by the parties on separate 
counterparts. Each counterpart constitutes the deed of each party who has executed and delivered 
that counterpart. 

15.23 Electronic Execution 

(a) Each Party consents to this deed and any variations of this deed being signed by electronic 
signature by the methods set out in this clause. 

(b) This clause applies regardless of the type of legal entity of the parties. If this deed or any 
subsequent variations are signed on behalf of a legal entity, the persons signing warrant that 
they have the authority to sign. 

(c) For the purposes of this clause, the parties agree that the following methods validly identify 
the person signing and indicate that person’s intention to sign this deed and any variation of 
it: 

(i) insertion of an image (including a scanned image) of the person’s own unique 
signature on to the deed; 

(ii) insertion of the person’s name on to the deed; or 

(iii) use of a stylus or touch finger on a touch screen to sign the deed; 
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(iv) provided that in each of the above cases, words to the effect of ‘Electronic signature 
of me, [NAME], affixed by me on [DATE]’ are also included on the deed; 

(v) use of a reliable electronic signature and exchange platform (such as DocuSign or 
AdobeSign) to sign the deed; or 

(vi) as otherwise agreed in writing (including via email) between the parties. 

(d) The parties agree that the above methods are reliable as appropriate for the purpose of 
signing this deed and that electronic signing of this deed by or on behalf of a party indicates 
that party’s intention to be bound. 

(e) A signed copy of this deed transmitted by email or other means of electronic transmission 
shall be deemed to have the same legal effect as delivery of an original executed copy of this 
deed for all purposes 

15.24 Stamp duty 
As between the parties, the Developer must bear and is responsible for all stamp duty on or in 
respect of: 

(a) this deed; 

(b) the sale, purchase, assignment, novation or transfer or any property contemplated by this 
deed; and 

(c) any instrument or transaction contemplated by this deed. 

15.25 GST 
(a) In this clause 15.25: 

(i) except where the context suggests otherwise, terms used in this clause 15.25 
have the meanings given to those terms by the A New Tax System (Goods and 

Services Tax) Act 1999 (Cth) (as amended from time to time). 

(ii) any part of a supply that is treated as a separate supply for GST purposes 
(including attributing GST payable to tax periods) will be treated as a separate 
supply for the purposes of this clause 15.25. 

(iii) unless otherwise expressly stated, all consideration to be provided under any 
other provision of this contract is exclusive of GST. 

(iv) a reference to GST payable or input tax credit entitlements includes GST and 
input tax credits to which an entity is notionally liable or entitled in accordance with 
Division 177 of the GST Act; and 

(v) a reference to GST or input tax credits to which an entity is liable or entitled 
includes any GST and input tax credits to which the representative member of any 
GST group of which that entity may belong is liable or entitled. 

(b) Any payment or reimbursement required to be made under this deed that is calculated by 
reference to a Loss, cost or expense incurred by a party shall be reduced by the amount 
of any input tax credit to which that party is entitled for the acquisition to which the loss, 
cost or expense relates. 

(c) If GST is payable on any supply made by the Landowner under or in connection with this 
deed (not being a supply the consideration for which is specifically described in this 
contract as 'GST inclusive'), the recipient of the supply must pay to the Landowner, an 
additional amount equal to the GST payable on the supply (GST Amount). 

(d) The recipient need not pay a GST Amount until the Landowner has given the recipient a 
tax invoice for the supply to which the payment relates. 
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Schedule 1 – Builder's statutory declaration 
Supporting statement by head contractor regarding payment to subcontractors in relation to 
works under building contract dated [date] between [name] (as principal) and [name] (as 
contractor) (Building Contract) 

For the purposes of this statement, the term 'subcontractor' has the meaning given in section 4 of the 
Building and Construction Industry Security of Payment Act 1999 (NSW). 

[insert name of Builder] (Head Contractor) has entered into a contract with the subcontractors listed in 
the attachment to this statement. 

This statement applies for work in relation to the Building Contract between [start date] and [end date] 
inclusive (the construction work concerned), subject of the payment claim dated [date]. 

I, [full name] being a director of the Head Contractor or a person authorised by the Head Contractor on 
whose behalf this declaration is made, hereby declare that I am in a position to know the truth of the 
matters that are contained in this supporting statement and declare that, to the best of my knowledge and 
belief: 

1. All amounts due and payable to subcontractors have been paid (not including any amount 
identified in the attachment as an amount in dispute). 

1. All wages and allowances (including payments in satisfaction of all statutory requirements and the 
requirements of any applicable industrial award, approved superannuation schemes, redundancy 
payments, premiums for workers compensation or similar schemes) payable at the date of this 
declaration to employees of the Head Contractor in respect of their employment on Works under 
the Building Contract have been paid to them. 

2. To the best of my knowledge, and after proper enquiry, no circumstances exist at the date of this 
declaration which give rise to any entitlement of the Head Contractor to exercise any rights to 
suspend the Works or any part of them or to terminate the Building Contract. 

3. I further confirm the following in respect of previous progress claims (Previous Progress Claims) 
and the Present Progress Claim that have been made in accordance with clause [insert] of the 
Building Contract: 

Present Progress Claim (X) $[*] 

Total Previous Progress Claims (Y) $[*] 

Total Progress Claims to Date (X + Y) $[*] 

Signature Date 

Name in full (please print) Position / title 
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Signing pages 
EXECUTED as a deed. 

Each attorney signing this deed under a power of attorney certifies, by the attorney’s signature, that the 
attorney has no notice of revocation of the power of attorney. 

Landowner 

Signed sealed and delivered by the Minister 
administering the Housing Act 2001 for and on 
behalf of the State of New South Wales by its 
duly authorised delegate, and I hereby certify that 
I have no notice of revocation of such delegation, 
in the presence of 

Signature of delegate 

Name of delegate (print) 

Office held 

Signature of director/company secretary 
(Please delete as applicable) 

Signature of director/company secretary 
(Please delete as applicable) 

Name of director/company secretary (print) 

Signature of witness 

Name of witness (print) 

Developer 

Signed sealed and delivered by MAH Harbour 
Drive Limited in accordance with Section 127 of 
the Corporations Act 2001 (Cth) 

Signature of director 

Name of director (print) Name of director/company secretary (print) 

Builder 

Signed sealed and delivered by [insert builder 
name and ABN] in accordance with Section 127 
of the Corporations Act 2001 (Cth) 

Signature of director 

Name of director (print) 
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Attachment 13 - Draft Plans of Subdivision 
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Attachment 14 Site Investigations 

Part A – Site Investigations – Contamination 

Includes any site investigations that are required to determine the presence or extent of 
Contamination on the Property in accordance with Good Industry Practice. 

Part B – Site Investigations – Other 

Includes any site investigations that are required to determine the presence or extent of any Unexpected 
Adverse Impacts affecting the Property in accordance with Good Industry Practice. 
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Independent Certifier’s Deed 

Coffs Harbour Social Housing Project 

Minister administering the Housing Act 2001 for and on behalf 
of the State of New South Wales 
(Landowner) 

MAH Harbour Drive Limited 
(Developer) 
[insert] 
(Independent Certifier) 



 

    
   

 

   
     

  

   

      
   
   
   
   
    

     
   
    
   
   
   
   
   
   
    
   

      
   
   
   
   
    
   
   
   

   
   
   
   

     
   
   

   
    
   
   
   
   

      
   
   
   

Independent Certifier Deed 
Coffs Harbour Social Housing Project 

Details 5 

Agreed terms 6 
1. Defined terms & interpretation 6 
1.1 Terms defined in the PDD 6 

1.2 Defined terms 6 

1.3 References to certain general terms 8 

1.4 Headings 9 

1.5 Developer's Employees and Agents 9 

2. Representations and warranties 9 
2.1 Authority to act 9 

2.2 Conflicts of interest 9 

3.1 Engagement of Independent Certifier 9 

3.2 Performance of the Duties 9 

3.3 Certification 10 

3.4 Binding certifications and determinations 10 

4.1 Term 10 

4.2 Termination 10 

6.1 Terms of Transaction Documents 11 

6.2 Reliance 11 

7. Information, access and assistance 12 
7.1 Information 12 

7.2 Access 12 

7.3 Assistance 12 

7.4 Submissions 13 

7.5 Reliance on information provided 13 

7.6 Project Control Group 13 

7.7 Consultants 13 

7.8 Provision of documents 14 

8. Representatives 14 
8.1 Landowner's Representative 14 

8.2 Developer's Representative 14 

8.3 Independent Certifier's Representative 14 

9. Liability and indemnity 14 
9.1 Limitation of liability 14 

9.2 Indemnity 15 

10. Insurance 15 
10.1 Public liability 15 

10.2 Workers’ compensation 15 

10.3 Professional indemnity insurance 15 

10.4 Evidence of insurance 16 

10.5 Notice of matter affecting insurance 16 

11. Payment and payment procedure 16 
11.1 Fee 16 

11.2 Payment claim 16 

11.3 Payment Schedule 16 
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11.4 Payment 16 

11.5 Payment on account 17 

11.6 Right to set-off 17 

12. GST 17 
12.1 Interpretation 17 

12.2 GST inclusive amounts 17 

12.3 Consideration is GST exclusive 17 

12.4 Gross up of consideration 17 

12.5 Reimbursements (net down) 17 

12.6 Tax invoices 18 

13. Dispute resolution 18 
13.1 Application of clause 18 

13.2 Dispute Notice 18 

13.3 Negotiation of Senior Representatives 18 

13.4 Appointment of Expert 18 

13.5 Expert Determination 19 

13.6 Proceeding with obligations 19 

13.7 Referral to litigation 19 

13.8 Interlocutory, interim or equitable relief 19 

13.9 Joinder to other disputes 19 

14. Assignment and subcontracting 20 

15. Termination 20 
15.1 Termination by the Principal Parties 20 

15.2 No effect on accrued rights or remedies 20 

15.3 Fees payable to Independent Certifier on termination 20 

15.4 Return of Records 20 

15.5 Reasonable assistance 20 

15.6 Termination without prejudice 21 

15.7 Survival 21 

15.8 Rights upon termination 21 

16. Confidentiality 21 
16.1 Confidential Information 21 

16.2 Publicity 21 

16.3 Third parties 21 

17. Notices 21 
17.1 Form 21 

17.2 Delivery 22 

17.3 When effective 22 

17.4 Receipt - postal 22 

17.5 Receipt - email 22 

17.6 Receipt - general 22 

17.7 Validity 22 

17.8 Waiver of notice period 22 

18. General 23 
18.1 Exercise of rights 23 

18.2 Partial exercise of rights 23 

18.3 Delay in exercising rights 23 

18.4 Landowner not liable 23 

18.5 Waiver and variation 23 

18.6 Supervening legislation 23 

18.7 Approvals and consent 23 

- Independent Certifier Deed 
Page 3 



 

    
   

 

   
   

   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
    

     

    

    

   

 

 

18.8 Remedies cumulative 23 

18.9 Indemnities 23 

18.10 Further assurances 23 

18.11 Continuing breaches 23 

18.12 Antecedent obligations 24 

18.13 Confidentiality 24 

18.14 Severability 24 

18.15 Entire agreement 24 

18.16 Construction 24 

18.17 Governing Law, jurisdiction and service of process 24 

18.18 Jurisdiction 24 

18.19 Waiver 25 

18.20 Proportionate liability 25 

18.21 Counterparts 25 

18.22 Survival 25 

18.23 Attorneys 25 

18.24 Costs 25 

18.25 No bias against drafter 25 

18.26 Electronic Execution 25 

Schedule 1 - Deed Particulars 27 

Schedule 2 - Fee 28 

Schedule 3 - Duties 29 
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C 

Details 

Date 

Parties 

Name Minister administering the Housing Act 2001 for and on behalf of the State 
of New South Wales 

ABN 36 433 875 185 

Short form name Landowner 

Notice details 6 Parramatta Square, 10 Darcy Street, Parramatta NSW 2150 
Email: [insert] 
Attention: [insert] 

Name MAH Harbour Drive Limited 

ABN ABN 69 668 668 586 
Short form name Developer 

Notice details Level 7, 580 George Street Sydney NSW 2000 

Name 

ABN 

Short form name 

Notice details 

[insert] 
[insert] 
Independent Certifier 

[insert] 
Email: [insert] 
Attention: [insert] 

Background 
A The Landowner is the owner of the Property. 

B The Landowner and the Developer have entered into the PDD. Under the PDD, the Landowner 
has appointed the Developer to develop the Property. 

The PDD contemplates that an independent certifier will be engaged to carry out the Duties. 

D The Landowner and the Developer wish to engage an independent certifier to carry out the 
Duties. 

E The Independent Certifier has represented to the Landowner and the Developer that it has the 
experience and expertise in the carrying out of services, duties and responsibilities equivalent to 
the Duties. 

F The Independent Certifier has agreed to carry out the Duties and its other obligations arising out 
of or in connection with this deed in accordance with the terms and conditions of this deed. 
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Agreed terms 

1. Defined terms & interpretation 

1.1 Terms defined in the PDD 
Capitalised terms that are not defined in clause 1.2 and that are defined in the PDD have the 
same meaning in this deed as in the PDD. 

1.2 Defined terms 
In this deed: 

Builder means [Insert details]. 

BSD means the builders side deed entered into between Builder, Developer and Landowner 
[Insert date]. 

Claim includes any right, debt, cause of action, action, liability or obligation (whether actual, 
contingent or prospective), claim, entitlement, damages, proceeding, remedy, suit, demand, Costs 
or Loss of any nature howsoever arising and whether present or future, fixed or unascertained, 
actual or contingent and whether at Law (including in tort, for negligence or otherwise), in equity, 
under statute or contract or otherwise. 

Commencement Date means the date the Developer commences the Works. 

Developer's Representative means the person listed in the Details, as varied from time to time 
in accordance with clause 8.2. 

Dispute has the meaning given in clause 13.1. 

Dispute Notice has the meaning given to that term in clause 13.2(a). 

Duties means: 

(a) all of the powers, obligations, duties, functions, services and tasks conferred on, or 
contemplated to be carried out by, the Independent Certifier under this deed and the 
Transaction Documents (including the General Duties and functions as described in 
Schedule 3), as varied from time to time in writing by the Principal Parties; and 

(b) without limiting subparagraph (a) above, all other things and tasks not described in this 
deed or the Transaction Documents if those things or tasks should have been reasonably 
anticipated by an experienced and professional provider of services equivalent to the 
Duties as being necessary for the carrying out of the Duties or which are otherwise 
capable of inference from this deed or the Transaction Documents. 

Expert has the meaning given to that term in clause 13.4. 

Fee means the amount payable to the Independent Certifier for the costs and expenses of the 
Independent Certifier, including for the Independent’s Certifier’s professional fees and any costs 
incurred by the Independent Certifier of its performance of the Duties as determined in 
accordance with the Schedule of Rates set out in Schedule 2. 

General Duties means those duties, services and responsibilities set out Schedule 3 and 
anything incidental or necessary for the performance of those duties, services and responsibilities. 

HAFF Project Agreement has the meaning given to it in the PDD. 

Independent Certifier's Representative means the person listed in the Details, as varied from 
time to time in accordance with clause 8.3. 

Insolvency Event means any of the following events: 

(a) an order is made: 

(i) that the corporation be wound up; and/or 

(ii) appointing a liquidator or provisional liquidator in respect of the corporation, or one 
of them is appointed, whether or not under an order; 
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(b) a resolution is passed to appoint an administrator or an administrator is appointed to the 
corporation; 

(c) a receiver or a receiver and manager is appointed to the corporation; 

(d) the corporation enters into, or resolves to enter into, a scheme of arrangement, deed of 
company arrangement or composition with, or an assignment for the benefit of, all or any 
class of its creditors, or it proposes a reorganisation, moratorium or other administration 
involving any of them; 

(e) the corporation resolves to wind itself up, or otherwise dissolve itself, or gives notice of an 
intention to do so or is otherwise wound up or dissolved; 

(f) the corporation is, or states that it is, insolvent; 

(g) as a result of the operation of section 459F(1) of the Corporations Act, the corporation is 
taken to have failed to comply with a statutory demand; 

(h) the corporation is, or makes a statement from which the other Party may reasonably 
conclude that the corporation is, the subject of an event described in section 459C(2)(a) to 
(f) inclusive or section 585 of the Corporations Act; 

(i) the corporation takes any step to obtain protection, or is granted protection, from its 
creditors under any applicable law; 

(j) a mortgagee takes possession of any one of the assets or undertakings of the corporation; 
or 

(k) anything analogous or having a substantially similar effect to any of the events specified 
above happens under any Law. 

Key Personnel means the persons listed in Item 1 of Schedule 1. 

Landowner's Representative means the person listed in the Details, as varied from time to time 
in accordance with clause 8.1. 

Law includes all statutes, regulations, by-laws, ordinance and other delegated legislation and any 
rule of common law or equity from time to time. 

Parties means the Principal Parties and the Independent Certifier. 

Payment Schedule has the meaning given to that term in clause 11.3(a)(ii). 

PDD means the Project Development Deed between the Principal Parties dated [insert]. 

Principal Contractor means the person appointed for the Project as principal contractor under 
the Work Health Safety Regulation 2017 (NSW).  

Principal Parties means both Landowner and/or the Developer (as the context permits). 

Property means the land described in Folio Identifiers 14/516300, 15/11/504105 and 
100/DP1041655, as consolidated or subdivided from time to time in accordance with the PDD. 

Resolution Institute means Resolution Institute or, if no such organisation exists, then the 
President of the Law Society of New South Wales. 

Schedule means a schedule to this deed. 

Senior Representative means in respect of a Party that person specified in Item 2 of Schedule 1, 
as amended from time to time and notified to the other Parties in writing. 

Substitute Certifier has the meaning given in clause 5(d). 

Termination Event means: 

(a) the occurrence of an Insolvency Event in respect of the Independent Certifier; 

(b) a failure, refusal or inability of the Independent Certifier to perform all or any part of its 
obligations, duties and functions under this deed or the PDD within the time required 
under this deed or the PDD (as applicable); or 
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(c) a material breach by the Independent Certifier of any of its obligations, duties and 
functions under this deed which: 

(i) is not capable of remedy; or 

(ii) is capable of remedy and the Independent Certifier fails promptly to rectify such 
breach within the period specified by the Principal Parties in a written notice 
issued jointly from the Principal Parties requesting the Developer to remedy the 
breach. 

Works means those parts of the 'Works' (as defined in the PDD). 

1.3 References to certain general terms 
Unless the contrary intention appears, a reference in this deed to: 

(a) a group of persons is a reference to any 2 or more of them jointly and to each of them 
individually; 

(b) an agreement, representation or warranty in favour of 2 or more persons is for the benefit 
of them jointly and each of them individually; 

(c) an agreement, representation or warranty by 2 or more persons binds them jointly and 
each of them individually; 

(d) anything (including an amount) is a reference to the whole and each part of it; 

(e) a reference to a party, clause, schedule, exhibit, attachment or annexure is a reference to 
a party, clause, schedule, exhibit, attachment or annexure to or of this deed, and a 
reference to this deed includes all schedules, exhibits, attachments and annexures to it; 

(f) a document (including this deed) includes any variation or replacement of it; 

(g) law means common law, principles of equity, and laws made by parliament (and laws 
made by parliament include State, Territory and Commonwealth laws and regulations and 
other instruments under them, and consolidations, amendments, re-enactments or 
replacements of any of them) and includes any notice issued by, and any requirements of, 
a Public Authority; 

(h) an accounting term is a reference to that term as it is used in accounting standards under 
the Corporations Act, or, if not inconsistent with those standards, in accounting principles 
and practices generally accepted in Australia; 

(i) dollars or $ is a reference to Australian currency; 

(j) a time of day is a reference to Sydney time; 

(k) the word 'person' includes an individual, a firm, a body corporate, an unincorporated 
association and an authority; 

(l) a particular person includes a reference to the person's executors, administrators, 
successors, substitutes (including persons taking by novation) and assigns; 

(m) if a day by which an obligation must be performed or an event must occur is not a 
Business Day, the obligation must be performed or the event must occur by the next 
Business Day; 

(n) a reference to any body which no longer exists or has been reconstituted, renamed, 
replaced or whose powers or functions have been removed or transferred to another body 
or agency, is a reference to the body which most closely serves the purposes or objects of 
the first-mentioned body; 

(o) a word in the singular includes the plural and vice versa; 

(p) the words 'including', 'for example' or 'such as' when introducing an example, do not limit 
the meaning of the words to which the example relates to that example or examples of a 
similar kind; and 

(q) unless the context otherwise requires, defined terms will extend to all parts of speech 
which are derivative from that term. 
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1.4 Headings 
Headings are for convenience only and do not affect the interpretation of this deed. 

1.5 Developer's Employees and Agents 
If this deed prohibits the Developer or Independent Certifier from doing a thing, then the 
Developer or Independent Certifier (whichever is relevant): 

(a) must do everything necessary to ensure that their Employees and Agents do not do that 
thing; and 

(b) may not authorise or cause any person to do that thing. 

2. Representations and warranties 

2.1 Authority to act 
The Independent Certifier represents and warrants to each of the Principal Parties that: 

(a) it is a corporation duly registered and validly existing under the laws of the place of its 
registration; 

(b) it is not a partner, joint venturer or agent of the Landowner or the Developer; and 

(c) other than as expressly set out in this deed or any other agreement between the 
Independent Certifier and either or both of the Principal Parties: 

(i) it has no right or authority to give any directions to the Landowner or the 
Developer; and 

(ii) it has no authority to waive any terms or conditions of the Transaction Documents, 
or to amend, vary or discharge or release the Landowner or the Developer from 
any of their respective obligations under the Transaction Documents. 

2.2 Conflicts of interest 
The Independent Certifier represents and warrants that: 

(a) it has disclosed all contractual relationships that it has in connection with the Works to the 
Principal Parties; 

(b) at the date of its execution and delivery of this deed, no conflict of interest exists or is 
likely to arise in connection with the performance of the Duties and the discharge of its 
duties and functions under this deed; and 

(c) if, during the term of this deed, any such conflict or risk of conflict of interest arises, the 
Independent Certifier will notify the Principal Parties immediately in writing of that conflict 
or risk of conflict and comply with all reasonable requests or directions of the Principal 
Parties jointly in relation to such conflict or risk of conflict. 

3. Appointment 

3.1 Engagement of Independent Certifier 
The Independent Certifier is engaged by the Principal Parties as an independent certifier to carry 
out the obligations, functions, duties and services of an independent certifier in accordance with 
the Transaction Documents and this deed, which obligations, functions, duties and services 
include the carrying out of the Duties. 

3.2 Performance of the Duties 
In carrying out the Duties the Independent Certifier must: 

(a) comply with all Laws; 

(b) act as an expert and not as an arbitrator; 

(c) act: 

(i) at all times independently, fairly and honestly; 
- Independent Certifier Deed 
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(ii) with due expedition and without delay and in any event within the time 
requirements for the carrying out of its obligations specified in this deed and the 
Transaction Documents, or if no time limit is specified, within a reasonable time; 
and 

(iii) arrive at a reasonable measure of the value of work, quantities or time; 

(d) exercise all reasonable skill, care and diligence expected of a properly qualified and 
competent professional rendering services of an equivalent nature to the Duties and 
experienced in projects of a similar size, scope and complexity as the Project; 

(e) take into consideration to the extent relevant all documents, information and other written 
and oral material that the Principal Parties place before the Independent Certifier including 
documents, information and material relating to the facts the subject of any dispute 
between the Principal Parties; 

(f) not waive or vary any requirements in the Transaction Documents; 

(g) except as expressly permitted under this deed or the Transaction Documents, not 
discharge or release a Principal Party from any of its obligations arising out of the 
Transaction Documents; 

(h) ensure that only Key Personnel carry out the Duties; and 

(i) carry out the Duties in a manner which does not prevent, hinder, disrupt, delay or 
otherwise interfere with any work or services performed by any person (including the 
Principal Parties) except where it is the unavoidable consequence of performing the 
Duties. 

3.3 Certification 
In giving any certificate or performing any independent duty, the Independent Certifier: 

(a) must act independently, honestly, fairly and diligently and within any time prescribed 
(except where the Transaction Documents expressly requires otherwise); 

(b) must arrive at a reasonable measure of the value of work, quantities or time; 

(c) may request the Landowner or the Developer or both, to provide any information which 
the Independent Certifier considers necessary or desirable for the performance of the 
Duties; and 

(d) must provide a copy of any such certificate or determination made in the course of 
performing the Duties to the Principal Parties on the same day of issue of the certificate or 
determination. 

3.4 Binding certifications and determinations 
The Parties acknowledge and agree that all certifications or determinations provided by the 
Independent Certifier in accordance with the Transaction Documents are final and binding on the 
Principal Parties except in the case of manifest error, or if the Independent Certifier has acted 
fraudulently. 

4. Term of engagement 

4.1 Term 
The engagement of the Independent Certifier commences on the Commencement Date and, 
unless terminated earlier under clause 4.2, continues until the Independent Certifier has 
completed and discharged all of its Duties and functions under this deed and the Transaction 
Documents. 

4.2 Termination 
This deed will terminate immediately on the earlier of: 

(a) the termination of the PDD to which this deed relates (in which case this deed terminates 
automatically); 

(b) termination of this deed in accordance with clause 15, or 

- Independent Certifier Deed 
Page 10 



 

    
   

 

   

  
 

       
    

 
  

  

     
    

   

 
   

  

   
   

     
  

  
 

  
   

    

 

   

     
 

   

  

     
    

 

  
 

   

   
   

   
 

       
 

    
  

  
   

 

(c) the expiry of the term as contemplated by clause 4.1 

save in relation to any matter which remains outstanding and in progress as at the date of 
termination. 

5. Change to scope of Duties, suspension of Duties and 
appointment of Substitute Certifier 

(a) The Principal Parties may, by joint written notice to the Independent Certifier, direct the 
Independent Certifier to carry out a change to the Duties (including an addition or 
omission) and the Independent Certifier must comply with that direction. 

(b) The Fee to be paid to the Independent Certifier in relation to a change to the Duties 
referred to in clause 5(a) will be determined in accordance to the Schedule of Rates as set 
out in Schedule 2. 

(c) The Principal Parties may, by joint written notice to the Independent Certifier, direct the 
Independent Certifier to suspend any or all of the Duties for the period of time specified in 
the notice, in which case the Independent Certifier may be entitled to an adjustment to the 
Fee for causes other than as a result of the Independent Certifier’s failure to comply with 
its obligations, including the costs of demobilisation and remobilisation which are 
reasonable having regard to the nature and period of time for which the notice applies. 

(d) The Independent Certifier acknowledges and agrees that the Principal Parties may jointly 
appoint another certifier (Substitute Certifier) to carry out any Duties which are omitted 
as a result of a change to the Duties as directed under clause 5(a), and any decision of a 
Substitute Certifier appointed shall be treated (between Landowner, the Developer and 
the Independent Certifier) as if it were a decision of the Independent Certifier, and the 
Substitute Certifier shall have all of the rights and powers of the Independent Certifier 
under the Transaction Documents in connection with those Duties. 

6. Independent Certifier's acknowledgments 

6.1 Terms of Transaction Documents 
The Independent Certifier acknowledges that: 

(a) it has received a copy of the Transaction Documents; 

(b) it has read, and is familiar with, the terms of the Transaction Documents; and 

(c) its obligations under this deed extend to and include the obligations, functions, duties and 
services (and associated timeframes) of the 'Independent Certifier' arising under the 
Transaction Documents. 

6.2 Reliance 
The Independent Certifier: 

(a) acknowledges that each of the Principal Parties: 

(i) is relying on the skill, expertise and experiences of the Independent Certifier in the 
performance of its obligations under this deed; and 

(ii) may suffer loss if the Independent Certifier does not perform its obligations in 
accordance with the requirements of this deed; 

(b) warrants to the Principal Parties that, in performing the Duties, it will act honestly, 
diligently, reasonably and with the degree of professional care, knowledge, skill, expertise 
and experience which would be reasonably expected of a professional providing services 
similar to the Duties within the design and construction industries; 

(c) must, at all times, act within the time requirements for the performance of its obligations 
under this deed and within the times prescribed under the Transaction Documents (and, 
where no time is prescribed, within a reasonable time); and 
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(d) without limiting clauses 6.2(a) and 6.2(b), acknowledges that the Principal Parties are 
entitled to and will rely on any certificate or other document signed or given by the 
Independent Certifier under or pursuant to this deed or the Transaction Documents. 

7. Information, access and assistance 

7.1 Information 
(a) The Principal Parties must each provide such information and documentation to the 

Independent Certifier as: 

(i) is required to be provided under this deed or the Transaction Documents and at 
the times that information and documentation is required to be provided under this 
deed or the Transaction Documents; and 

(ii) otherwise is reasonably required by the Independent Certifier to enable it to 
perform and discharge the Duties and its duties and functions under this deed, 
and as soon as reasonably practicable after the Independent Certifier requests 
that information and documentation. 

(b) The Independent Certifier must take reasonable care of all documents prepared by the 
Independent Certifier or entrusted to the Independent Certifier by a Party or the Parties, 
until handed over or returned by the Independent Certifier to the relevant Party or Parties. 

7.2 Access 
(a) The Principal Parties must provide such access to: 

(i) the relevant buildings constructed on the Property; 

(ii) the Works; 

(iii) the Property; and 

(iv) any place where work under or for the purpose of the relevant Transaction 
Documents is being undertaken as may reasonably be required by the 
Independent Certifier, or as is necessary, from time to time, 

to enable the Independent Certifier to perform the Duties and its duties and functions 
under this deed. 

(b) The Independent Certifier, when accessing those areas referred to in clause 7.2(a), must: 

(i) comply with any reasonable access requirements and procedures (including 
protocols relating to site management, safety, security, insurance and industrial 
relations matters) stipulated by the Principal Parties or the Principal Contractor 
and ensure that its officers, employees, agents and contractors comply with such 
requirements and procedures; and 

(ii) not, and must use reasonable endeavours to ensure that its officers, employees, 
agents and contractors do not, unreasonably obstruct or interfere with the carrying 
out of the: 

(A) Works; or 

(B) the Principal Parties' or the Principal Contractor's obligations arising under 
or in connection with the Transaction Documents. 

7.3 Assistance 
(a) The Principal Parties agree to: 

(i) promptly provide to the Independent Certifier such assistance as the Independent 
Certifier may reasonably require in connection with the performance of the Duties 
and the discharge of its duties and functions under this deed; and 

(ii) not interfere or attempt to influence the Independent Certifier so that the 
Independent Certifier breaches its obligations under clause 3.2(c)(i) or 3.3(a). 
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(b) The Landowner or the Developer (as applicable) must contemporaneously provide the 
other Principal Party to this deed with a copy of any information provided to the 
Independent Certifier under clause 7. 

7.4 Submissions 
(a) At any time prior to the Independent Certifier making a determination under this deed or 

the Transaction Documents, either Principal Party may provide the following to the 
Independent Certifier (and if provided must contemporaneously provide a copy to the 
other Principal Party): 

(i) a statement in writing detailing the nature of any legal and factual issues 
associated with or relevant to the Independent Certifier’s determination and its 
contentions in relation to those issues; 

(ii) all statements and copies of all documents and information on which it relies to 
support its contentions; 

(iii) any expert reports on which it relies, unless either Principal Party is of the 
reasonable opinion that such expert report is or may be subject to legal 
professional privilege; and 

(iv) its written submissions on the legal and factual issues involved, unless either 
Principal Party is of the reasonable opinion that such submissions are or may be 
subject to legal professional privilege. 

(b) The Independent Certifier must consider any submissions provided to it pursuant to 
clause 7.4(a), provided it receives the submissions in a sufficient and reasonable time to 
enable it to comply with the time stipulations for making the relevant determination 
specified in this deed or the Transaction Documents. 

7.5 Reliance on information provided 
The Independent Certifier is entitled to rely (as between it and the Principal Parties) without 
independent verification upon information provided to it by a Principal Party as being true and 
correct in all material respects unless: 

(a) the information is manifestly incorrect; 

(b) the information is provided on a qualified basis; 

(c) contradictory information is provided by the other Principal Party; or 

(d) the relevant Principal Party providing the information subsequently informs the 
Independent Certifier respectively of any change to the information provided. 

7.6 Project Control Group 
(a) The Principal Parties may jointly invite the Independent Certifier to attend and participate 

in (but not vote at) the meetings of the Project Control Group established in accordance 
with clause [21] of the PDD, as required. 

(b) The Developer undertakes to give the Independent Certifier reasonable prior written notice 
of any such meetings. 

(c) Within a reasonable time of receiving a request, the Developer will provide to the 
Independent Certifier an extract of the minutes of those meetings to the extent that they 
are relevant to the discharge of the Independent Certifier’s Duties. 

7.7 Consultants 
(a) If the Independent Certifier considers that it is necessary in order to properly perform the 

Duties, that it engage consultants or contractors it will give a notice to this effect to the 
Principal Parties. 

(b) If the Principal Parties do not approve the engagement of the consultants or contractors 
requested by the Independent Certifier, such approval not to be unreasonably withheld or 
delayed, then the Independent Certifier must not engage those consultants or contractors, 
but the Independent Certifier will not be liable to the Principal Parties for any Claim arising 
out of or in connection with the non-engagement of the relevant consultant or contractor. 
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(c) If the Principal Parties agree with the Independent Certifier's request, then: 

(i) the Independent Certifier must engage the relevant consultant or contractor on 
terms reasonably approved by the Principal Parties; and 

(ii) the Principal Parties will share equally the costs of engaging the relevant 
consultant or contractor. 

7.8 Provision of documents 
The Independent Certifier must provide to both of the Principal Parties a copy of any document or 
other information relevant to the Duties, as is reasonably requested by a Principal Party in writing 
and in the possession of the Independent Certifier. 

8. Representatives 

8.1 Landowner's Representative 
(a) The Landowner must appoint for the term of this deed a Landowner's Representative with 

authority to act on behalf of the Landowner for the purposes of this deed. 

(b) The Landowner may replace or substitute the person appointed as the Landowner's 
Representative by written notice to the Developer and the Independent Certifier. 

8.2 Developer's Representative 
(a) The Developer must appoint for the term of this deed a Developer's Representative with 

authority to act on behalf of the Developer for the purposes of this deed. 

(b) The Developer may replace or substitute the person appointed as the Developer's 
Representative by written notice to Landowner and the Independent Certifier. 

8.3 Independent Certifier's Representative 
(a) The Independent Certifier must appoint an Independent Certifier's Representative with 

authority to act on behalf of the Independent Certifier for the purposes of this deed and the 
Transaction Documents. 

(b) The Independent Certifier must not replace or substitute the person appointed as the 
Developer's Representative without obtaining the Landowner's and the Developer's prior 
written approval. 

(c) The Independent Certifier must replace its representative where in the reasonable opinion 
of the Principal Parties, the Independent Certifier's Representative: 

(i) is not performing the Duties in accordance with the terms of this deed and the 
Transaction Documents; 

(ii) has a conflict of interest; or 

(iii) does not hold the appropriate qualifications, licences and registrations in 
accordance with the requirements of any Laws, necessary for the performance of 
the Duties. 

9. Liability and indemnity 

9.1 Limitation of liability 
(a) Except as specified in clause 9.1(b), the Independent Certifier’s liability to the Principal 

Parties: 

(i) in connection with this deed or the Independent Certifier’s performance of the 
Duties and its other obligations under this deed; 

(ii) in tort (including negligence) or under any Law, 

notwithstanding any other provision of this deed: 
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(iii) does not include liability for any uninsured loss of profit, loss of revenue, loss of 
financial opportunity or other uninsured consequential or indirect loss. 

(b) For the avoidance of doubt, the limitations on the Independent Certifier’s liability contained 
in clause 9.1(a) do not limit or restrict in any way: 

(i) the Independent Certifier’s obligations by way of indemnity under clause 9.2 for 
property loss or damage or injury or death caused by the Independent Certifier; 

(ii) the Independent Certifier’s liability for loss, damage, and expense caused by the 
reckless, malicious, deliberate or fraudulent acts of employees of the Independent 
Certifier or its agents, whilst in the course of their employment; and 

(iii) any liability that cannot be limited by Law. 

9.2 Indemnity 
(a) The Independent Certifier agrees to indemnify, keep indemnified and hold harmless the 

Principal Parties from and against all Claims that the Principal Parties or either one of 
them suffers, incurs or may suffer or incur arising out of or in connection with an act, 
omission or breach of the Independent Certifier or its employees, officers, contractors or 
agents. 

(b) The Independent Certifier's liability to indemnify the Landowner will be reduced 
proportionally to the extent that any act or omission of the Landowner directly contributed 
to the relevant Claim. 

(c) The Independent Certifier's liability to indemnify the Developer will be reduced 
proportionally to the extent that any act or omission of the Developer directly contributed 
to the relevant Claim. 

10. Insurance 

10.1 Public liability 
From the Commencement Date and throughout the term of this deed, the Independent Certifier 
must effect and maintain adequate public liability insurance with a limit of indemnity of not less

 per occurrence, covering the Independent Certifier and its employees, officers, 
subcontractors and agents for liability to the Principal Parties and any other person for loss of or 
damage to property and the death of or injury to any person. 

10.2 Workers’ compensation 
The Independent Certifier must effect and maintain insurance against such liability as may arise at 
common law or by virtue of any relevant workers' compensation legislation in respect of any 
person employed by the Independent Certifier in connection with the Duties. 

10.3 Professional indemnity insurance 
(a) Before commencing the carrying out of the Duties, the Independent Certifier must take out 

and maintain professional indemnity insurance in a form and with an insurer acceptable to 
the Principal Parties with a limit of indemnity of not less than the amount stated in Item 3 
of Schedule 1 for each and every claim. 

(b) The Independent Certifier must maintain the insurance policy required to be effected 
under clause 10.3(a) from the Commencement Date until the date that is 6 years after the 
later of: 

(i) the date of expiry of the term in accordance with clause 4.1; and 

(ii) the date the last decision of the of the Independent Certifier is required to be made 
pursuant to the Independent Certifier's appointment under this deed. 

than 
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10.4 Evidence of insurance 
(a) The Independent Certifier must provide to the Principal Parties, annual certificates of 

currency to confirm that the professional indemnity insurance policy required under 
clause 10.3 has been effected and is being maintained in accordance with this deed. 

(b) As and when required by the Principal Parties, the Independent Certifier must produce for 
inspection documentary evidence that that any other insurances required under this deed 
have been effected and are being maintained in accordance with this deed. 

10.5 Notice of matter affecting insurance 
The Independent Certifier must: 

(a) immediately notify the Principal Parties of any event which could affect its insurance cover 
or if any policy is cancelled or avoided; and 

(b) not allow a policy to lapse without the Principal Parties’ prior written consent. 

11. Payment and payment procedure 

11.1 Fee 
The Developer and Landowner must each pay 50% of the Fee in accordance with this deed. 

11.2 Payment claim 
(a) The Independent Certifier must issue to the Principal Parties on the first Business Day of 

each month, a progress claim setting out the proportion of the Fee that the Independent 
Certifier is entitled to claim in the period to which the progress claim relates, for the Duties 
performed by the Independent Certifier during that period. 

(b) Each progress claim must be accompanied by: 

(i) a supporting statement in accordance with section 13(7) of the Building and 

Construction Industry Security of Payment Act 1999; and 

(ii) a duly signed written statement in a form approved by the Principal Parties and 
which complies with the Independent Certifier’s obligations under section 127 of 
the Industrial Relations Act 1996 (NSW), Schedule 2 Part 5 of the Payroll Tax Act 

2007 (NSW) and section 175B of the Workers’ Compensation Act 1987 (NSW) to 
provide a statement to the “principal contractor” as contemplated by those Acts. 

11.3 Payment Schedule 
(a) Within 20 Business Days of receiving the progress claim from the Independent Certifier, 

the Principal Parties must: 

(i) determine the amount of the Fee then due and payable to the Independent 
Certifier; and 

(ii) issue a payment certificate in respect of the Fee and any other amount which, in 
the opinion of the Principal Parties, is payable under this deed (Payment 
Schedule). 

(b) The Payment Schedule must: 

(i) identify the progress claim to which the Payment Schedule relates; 

(ii) indicate the amount of the payment the Principal Parties propose to make; and 

(iii) if the amount the Principal Parties proposes to pay is less than the claimed 
amount, indicate why the amount proposed to be paid is less and (if it is less 
because the Principal Parties are withholding payment for any reason), the 
Principal Parties’ reasons for withholding payment. 

11.4 Payment 
Subject to clauses 11.5, 11.6 and 12.6: 
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(a) If a Payment Schedule identifies that the Principal Parties are to pay the Independent 
Certifier then, subject to clause 12.6, the Developer and Landowner must each pay to the 
Independent Certifier 50% of the relevant amount identified in the Payment Schedule 
within 20 Business Days of the issue of the Payment Schedule; and 

(b) if a Payment Schedule identifies that the Independent Certifier is to pay the Principal 
Parties, then the Independent Certifier must the pay the Developer and Landowner each 
50% of the amount identified in the Payment Schedule within 20 Business Days of the 
issue of the Payment Schedule. 

11.5 Payment on account 
Payment of moneys shall not be evidence of the value of the Duties or an admission of liability or 
evidence that Duties have been performed satisfactorily or in accordance with the terms of the 
Deed and the Transaction Documents, but will be payment on account only. 

11.6 Right to set-off 
The Principal Parties may at any time deduct from moneys otherwise due to the Independent 
Certifier any amount due and payable from the Independent Certifier to the Developer or the 
amount of any Claim which the Developer may, acting reasonably, have against the Independent 
Certifier arising out of or in connection with the Duties. 

12. GST 

12.1 Interpretation 
Words or expressions used in this clause 12 which are defined in the A New Tax System (Goods 

and Services Tax) Act 1999 (Cth), have the same meaning in this clause. 

12.2 GST inclusive amounts 
For the purposes of this deed where the expression 'GST inclusive' is used in relation to an 
amount payable or other consideration to be provided for a supply under this deed, the amount or 
consideration will not be increased on account of any GST payable on that supply. 

12.3 Consideration is GST exclusive 
Any consideration to be paid or provided for a supply made under or in connection with this deed, 
unless specifically described in this deed as 'GST inclusive', does not include an amount on 
account of GST. 

12.4 Gross up of consideration 
Despite any other provision in this deed, if a Party (Supplier) makes a supply under or in 
connection with this deed on which GST is imposed (not being a supply the consideration for 
which is specifically described in this deed as GST inclusive): 

(a) the consideration payable or to be provided for that supply under this deed but for the 
application of this clause (GST exclusive consideration) is increased by, and the 
recipient of the supply (Recipient) must also pay to the Supplier, an amount equal to the 
GST payable by the Supplier on that supply; and 

(b) the amount by which the GST exclusive consideration is increased must be paid to the 
Supplier by the Recipient without set off, deduction or requirement for demand, at the 
same time as the GST exclusive consideration is payable or to be provided. 

12.5 Reimbursements (net down) 
(a) Despite any other provision in this deed, if a payment to be made under this deed is 

calculated by reference to or as a percentage of another amount, that payment will be 
calculated by reference to or as a percentage of that other amount net of any GST 
component. 

(b) If a payment to a Party under this deed is a reimbursement or indemnification, calculated 
by reference to a loss, cost or expense incurred by that Party, then the payment will be 
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reduced by the amount of any input tax credit to which that Party is entitled for that loss, 
cost or expense. 

(c) A Party is assumed to be entitled to a full input tax credit unless it proves, before the date 
on which the payment must be made, that its entitlement is otherwise. 

12.6 Tax invoices 
(a) Except as required by law, the Recipient need not make a payment for a taxable supply 

made under or in connection with this deed until the Supplier has given the Recipient a tax 
invoice for the supply to which the payment relates. 

(b) The Supplier must give the Recipient an adjustment note for an adjustment arising from 
an adjustment event relating to a taxable supply made under or in connection with this 
deed within seven days after the date the Supplier becomes aware of the adjustment 
event. 

13. Dispute resolution 

13.1 Application of clause 
If a dispute, difference or Claim arises out of or relates to this deed or the Duties (including any 
dispute as to breach or termination or as to any claim in tort, in equity or under any statute) 
(Dispute), except in relation to a certification or determination to which clause 3.4 applies, the 
Parties agree that before exercising any rights they may have at Law they must use their best 
endeavours to resolve the Dispute in accordance with this clause 13. 

13.2 Dispute Notice 
(a) A Party to this deed claiming that a Dispute has arisen must give written notice to the 

other Parties which complies with clause 13.2(b) (Dispute Notice). 

(b) A Dispute Notice must: 

(i) specify the Dispute, details of the Party’s reasons for being dissatisfied and the 
position which the Party believes is correct; 

(ii) be signed by a person duly authorised by the Party; and 

(iii) be provided in accordance with clause 17. 

13.3 Negotiation of Senior Representatives 
(a) Within 5 Business Days of receipt of a Party's Dispute Notice, the Dispute is to be referred 

to the Senior Representatives. 

(b) If the Senior Representatives are unable in good faith to settle a dispute within a further 
10 Business Days after receipt of the Dispute Notice (or such other period as the Senior 
Representatives may agree in writing) then the Dispute must be submitted to expert 
determination in accordance with clauses 13.4 and 13.5. 

(c) A Party may replace its Senior Representative by notice in writing to the other Parties. 

13.4 Appointment of Expert 
If a Dispute has not been settled under clause 13.3: 

(a) within 15 Business Days after receipt of the Dispute Notice, the Parties must attempt to 
agree on the appointment of an appropriate person to determine the Dispute; and 

(b) if the Parties cannot agree on a person under clause 13.4(a), a Party to the Dispute may 
request that the President of the Resolution Institute appoint the relevant person (which 
determination shall be final and binding), 

(Expert). 
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13.5 Expert Determination 
(a) The Expert is to act and make a decision as an expert and not as an arbitrator and in 

accordance with Laws. 

(b) Each Party must direct the Expert to make a determination in relation to the Dispute put 
before the Expert within 10 Business Days of complete submissions to the Expert or such 
other time as may be directed by the Expert. 

(c) The Expert may direct the time in which the Parties are to provide their submissions to the 
Expert. 

(d) Each of the Parties is entitled to make written submissions to the Expert so appointed 
upon the matter the subject of the Dispute.  The Expert is entitled to appoint other persons 
to assist in the determination. 

(e) When any Dispute referred to in this clause has been referred for determination the 
Parties will each use their best endeavours to make available to the Expert all facts and 
circumstances which the Expert may require in order to settle or determine such dispute 
or difference and shall ensure their respective employees, contractors or agents are 
available to appear at any hearing or any enquiry called for by the Expert.  Each of the 
Parties is entitled to be legally represented at any hearing or enquiry called for by the 
Expert. 

(f) The Expert must: 

(i) issue a draft certificate stating the Expert's intended determination giving each 
disputing party 10 Business Days to make further submissions; 

(ii) issue an Expert’s final certificate stating the Expert's determination having had 
regard to any further submissions received under clause 13.5(f)(i); and 

(iii) act with expedition with a view to issuing the Expert’s final certificate as soon as 
practicable. 

(g) The Parties must sign all documents and do all things reasonably necessary to affect the 
appointment of the Expert and to give effect to the intention of clause 13.4 and this clause. 

13.6 Proceeding with obligations 
Each Party must each continue to perform its obligations under this deed notwithstanding the 
conduct of any process under this clause 13. 

13.7 Referral to litigation 
If the Dispute is not resolved: 

(a) within 30 Business Days of a Party's receipt of a Dispute Notice (or such further period as 
agreed in writing by the Parties); or 

(b) after the Expert issues its final certificate under clause 13.5(f)(ii), 

whichever is the earlier to occur, then the Dispute may, at the option of either Party, be referred to 
litigation. 

13.8 Interlocutory, interim or equitable relief 
Nothing in this clause 13 affects or limits or is intended to affect or limit the rights of a Party to 
seek or obtain urgent interlocutory, interim or equitable relief. 

13.9 Joinder to other disputes 
Where a Dispute under this deed relates to the facts and circumstances giving rise to a dispute 
under the Transaction Documents, the Parties must consent to: 

(a) consolidation of the determination of the disputes; and 

(b) the disputes being heard at the same time, 

and the Parties will be bound by that determination in the same way as they would be bound if 
dispute resolution had been effected under the document to which they are parties. 
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14. Assignment and subcontracting 
(a) The Independent Certifier must not assign this deed or subcontract any part of the Duties 

without the prior written consent of the Principal Parties, which may be given or withheld in 
their absolute discretion, and if given, on such terms as the Principal Parties think fit in 
their absolute discretion. 

(b) The Independent Certifier remains responsible for the performance of the Duties in 
accordance with this deed notwithstanding any such subcontracting, and will be liable for 
the acts and omissions of any subcontractor as if they were the acts or omissions of the 
Independent Certifier (including any consultant or any subcontractor referred to in clause 
7.7). 

15. Termination 

15.1 Termination by the Principal Parties 
The Principal Parties jointly may terminate this deed: 

(a) immediately by written notice to the Independent Certifier if a Termination Event occurs; or 

(b) upon 30 Business Days written notice to the Independent Certifier. 

15.2 No effect on accrued rights or remedies 
Termination of this deed does not affect any accrued rights or remedies of any Party. 

15.3 Fees payable to Independent Certifier on termination 
(a) Upon termination of this deed under this clause 15 or of the appointment of the 

Independent Certifier for any reason whatsoever the Independent Certifier will be entitled 
(subject to set-offs which may be claimed by the Developer) to payment in accordance 
with this deed for Duties performed by the Independent Certifier in accordance with this 
deed up to the effective date of termination but the Independent Certifier will have no 
further Claim against the Principal Parties in relation to the termination and such payment 
will be the Independent Certifier's sole remedy and compensation for such termination. 

(b) Upon termination of this deed the Independent Certifier must refund to the Developer any 
component of the Fee paid to the Independent Certifier by the Developer for Duties not 
performed by the Independent Certifier. 

15.4 Return of Records 
(a) On the earlier of the date of termination of the appointment of the Independent Certifier 

and the date of completion of the Independent Certifier Duties, the Independent Certifier 
must deliver to each of the Principal Parties a complete copy of all books, records, plans, 
specifications and other documents relating to the obligations, functions or duties of the 
Independent Certifier under this deed which are in its possession or under its control. 

(b) The Independent Certifier may keep for its own records a copy of any such books, 
records, plans, specifications, or other documents so delivered to the Principal Parties. 

(c) The Independent Certifier acknowledges that the Principal Parties have the right to use all 
such books, records, plans, specifications and other documents for any purposes in 
connection with the Project. 

15.5 Reasonable assistance 
Where the Principal Parties give a notice under clause 15.1 of termination of the Independent 
Certifier, the Independent Certifier must provide full assistance to the Principal Parties and any 
appointed replacement for the Independent Certifier in order to enable such replacement to be in 
a position to perform the Duties with effect from the appointment of such replacement. 
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15.6 Termination without prejudice 
Termination of the appointment of the Independent Certifier will be without prejudice to any claim 
which any of the Principal Parties may have in respect of any breach of the terms of this deed 
which occurred prior to the date of termination. 

15.7 Survival 
For the avoidance of doubt, this clause 15 will survive the termination of this deed under clause 
15.1. 

15.8 Rights upon termination 
If the appointment of the Independent Certifier is terminated pursuant to clause 15.1(a), the 
parties’ remedies, rights and liabilities shall be the same as they would have been under the law 
governing the deed had the Independent Certifier repudiated the deed and the Principal Parties 
elected to treat the deed as at an end and recover damages. 

16. Confidentiality 

16.1 Confidential Information 
The Independent Certifier must not disclose any proprietary or confidential information relating to 
the Duties and/or the Project without the prior written consent of the Principal Parties, except as 
required by Law. 

16.2 Publicity 
The Independent Certifier must: 

(a) not issue any information, document, advertisement or article in respect of the Project for 
publication in any media; 

(b) not erect or make an advertisement on or in respect of the Project without the prior written 
consent of the Principal Parties; and 

(c) refer enquiries from the media concerning the Project to the Principal Parties. 

16.3 Third parties 
The Independent Certifier must ensure that any third party engaged by the Independent Certifier 
in accordance with clause 7.7 complies with this clause 16. 

17. Notices 

17.1 Form 
(a) Unless expressly stated otherwise in this deed, all notices, certificates, consents, 

approvals, waivers and other communications in connection with this deed must be: 

(i) in writing, signed by: 

(A) with respect to the Principal Parties, an Authorised Officer of the sender; or 

(B) with respect to the Independent Certifier, the Independent Certifier's 
Representative; and 

(ii) marked for attention as set out below or, if the recipient has notified otherwise, 
then marked for attention in the way last notified. 

Landowner 

Name: Minister administering the Housing Act 2001 for and on 
behalf of the State of New South Wales 

Address: 6 Parramatta Square, 10 Darcy Street, Parramatta NSW 
2150 
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Email: [Insert] 

For the attention of: [Insert] 

Developer 

Name: MAH Harbour Drive Limited 

Address: Level 7, 580 George Street, Sydney NSW 2000 

For the attention of: General Manager/Company Secretary 

Email: 

Independent Certifier [Independent Certifier to insert details] 

Name: [Insert] 

Address: [Insert] 

Email: [Insert] 

For the attention of: [Insert] 

17.2 Delivery 
(a) Notices, certificates, consents, approvals, waivers and other communications under this 

deed must be: 

(i) left at the address referred to in clause 17.1; 

(ii) sent by prepaid 'priority' post (or airmail, if appropriate) to the relevant address 
referred to in clause 17.1; or 

(iii) for all other notices, sent by email to the email address in clause 17.1. 

(b) However, if the intended recipient has notified a changed postal address or changed email 
address, then the communication must be to that postal address or email address. 

17.3 When effective 
Notices take effect from the time they are received unless a later time is specified in them. 

17.4 Receipt - postal 
If sent by domestic 'priority' post, they are taken to be received 4 Business Days after posting (or 
10 Business Days after posting if sent to or from a place outside Australia). 

17.5 Receipt - email 
If sent by email, they are taken to be received immediately once sent, unless a notification of 
delivery failure is received within 15 minutes of the email being sent. 

17.6 Receipt - general 
If notices are left at an address or received after 5.00pm in the place of receipt or on a non-
Business Day, they are to be taken to be received at 9.00am on the next Business Day. 

17.7 Validity 
Notices are validly given by Landowner even if returned unclaimed or if the recipient has been 
wound up or is absent from the place the notice is delivered or sent to. 

17.8 Waiver of notice period 
Landowner may waive a period of notice required to be given by the Developer or the 
Independent Certifier under this deed. 
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18. General 

18.1 Exercise of rights 
Any Party may exercise a right, power or remedy at its discretion, and separately or concurrently 
with another right, power or remedy. 

18.2 Partial exercise of rights 
A single or partial exercise of a right, power or remedy by Landowner does not prevent a further 
exercise of that or an exercise of any other right, power or remedy. 

18.3 Delay in exercising rights 
Failure by any Party to exercise or delay in exercising a right, power or remedy does not prevent 
its exercise. 

18.4 Landowner not liable 
Except to the extent expressly provided for in this deed, the Landowner is not liable for any loss 
caused by the exercise or attempted exercise of, failure to exercise, or delay in exercising a right, 
power or remedy.  

18.5 Waiver and variation 
A provision of or a right created under this deed may not be waived or varied except in writing 
signed by the party or parties to be bound. 

18.6 Supervening legislation 
Any present or future legislation which operates to vary the obligations of the Developer or the 
Independent Certifier in connection with this deed with the result that the Landowner's rights, 
powers or remedies are adversely affected (including by way of delay or postponement) is 
excluded except to the extent that its exclusion is prohibited or rendered ineffective by Law. 

18.7 Approvals and consent 
The Landowner may give conditionally or unconditionally or withhold its approval or consent in its 
absolute discretion unless this deed expressly provides otherwise. 

18.8 Remedies cumulative 
The rights, powers and remedies provided in this deed are cumulative with and not exclusive of 
the rights, powers or remedies provided by Law independently of this deed. 

18.9 Indemnities 
Each indemnity in this deed is a continuing obligation, separate and independent from the other 
obligations of the parties and survives expiry or termination of this deed. Except as otherwise 
provided for in this deed, it is not necessary for a party to incur expense or make payment before 
enforcing a right of indemnity conferred by this deed. 

18.10 Further assurances 
If asked by another party (acting reasonably), then a party must, at its own expense: 

(a) execute and cause its successors to execute documents and do everything else 
necessary or appropriate to bind it and its successors under this deed; and 

(b) use its reasonable endeavours to cause relevant third parties to do likewise to bind every 
person intended to be bound under this deed. 

18.11 Continuing breaches 
The expiry or termination of this deed does not affect the rights of the parties to this deed for a 
breach of this deed by the other party or parties before the expiry or termination. 
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18.12 Antecedent obligations 
The expiry or termination of this deed does not affect the Developer's or the Independent 
Certifier's obligations: 

(a) to make payments under this deed in respect of periods before the expiry or termination of 
this deed; or 

(b) to provide information to the Landowner to enable it to calculate those payments. 

18.13 Confidentiality 
(a) All information provided under or in relation to the Project: 

(i) by the Developer or the Independent Certifier to the Landowner; or 

(ii) by the Landowner to the Developer or the Independent Certifier, 

and which is identified as confidential at the time it is provided, or which by its nature is 
confidential, must not be disclosed to any person, except: 

(iii) with the consent of the disclosing party; 

(iv) if allowed or required by Law or required by any stock exchange; 

(v) in connection with legal proceedings relating to the Project; 

(vi) if the information is generally and publicly available (other than due to a breach of 
this clause 18.13 by the Landowner, the Developer or the Independent Certifier); 
or 

(vii) to employees, legal advisers, auditors and other consultants to whom it needs to 
be disclosed. 

(b) The recipient of the information must do all things necessary to ensure that its respective 
employees, legal advisers, auditors and other consultants keep the information 
confidential and not disclosed it to any person. 

(c) Without limiting clauses 18.13(a) and 18.13(b), neither the Developer nor the Independent 
Certifier may issue a press or media release or make or cause to be published any public 
statements in relation to the Project without the prior written approval of the Landowner. 

18.14 Severability 
(a) If the whole or any part of a provision of this deed is void, unenforceable or illegal in a 

jurisdiction: 

(i) it is severed for that jurisdiction; and 

(ii) the remainder of this deed has full force and effect and the validity or enforceability 
of that provision in any other jurisdiction is not affected. 

(b) This clause 18.14 has no effect if the severance alters the basic nature of this deed or is 
contrary to public policy. 

18.15 Entire agreement 
This deed contains the entire agreement between the Parties concerning its subject matter and 
supersedes all prior agreements and understandings between the Parties in connection with the 
subject matter. 

18.16 Construction 
No rule of construction applies to the disadvantage of a party because that party was responsible 
for the preparation of, or seeks to rely on, this deed or any part of it. 

18.17 Governing Law, jurisdiction and service of process 
This deed is governed by the law in force in New South Wales. 

18.18 Jurisdiction 
Each Party irrevocably: 
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(a) submits to the non-exclusive jurisdiction of the courts of New South Wales, and the courts 
competent to determine appeals from those courts, with respect to any proceedings which 
may be brought at any time relating to this deed; and 

(b) waives any objection it may now or in the future have to the venue of any proceedings, 
and any claim it may now or in the future have that any proceedings have been brought in 
an inconvenient forum, if that venue falls within clause 18.18(a). 

18.19 Waiver 
Each party waives any right it has to object to an action being brought in those courts including by 
claiming that the action has been brought in an inconvenient forum or that those courts do not 
have jurisdiction. 

18.20 Proportionate liability 
(a) The Parties agree that Part 4 of the Civil Liability Act 2002 (NSW) does not apply. 

(b) The Parties agree that their rights, obligations and liabilities will be those which would 
exist if Part 4 of the Civil Liability Act 2002 (NSW) did not apply. 

18.21 Counterparts 
This deed may be executed in any number of counterparts and by the parties on separate 
counterparts. Each counterpart constitutes the deed of each party who has executed and 
delivered that counterpart. 

18.22 Survival 
This clause and clauses 1.5, 3.4, 9, 10.3, 12, 15.3, 15.4, 16 and 18.20 survive the termination or 
repudiation of this deed. 

18.23 Attorneys 
Each person who executes this deed on behalf of a Party under a power of attorney declares that 
he or she is not aware of any fact or circumstance that might affect his or her authority to do so 
under that power of attorney. 

18.24 Costs 
Each Party will pay its own legal and other costs associated with the preparation, negotiation and 
execution of this deed. 

18.25 No bias against drafter 
In the interpretation of this deed, no rule of construction applies to the disadvantage of one party 
on the basis that the party or its representative put forward or drafted this deed or any provision in 
it. 

18.26 Electronic Execution 

(a) Each Party consents to this deed and any variations of this deed being signed by 
electronic signature by the methods set out in this clause. 

(b) This clause applies regardless of the type of legal entity of the parties. If this deed or any 
subsequent variations are signed on behalf of a legal entity, the persons signing warrant 
that they have the authority to sign. 

(c) For the purposes of this clause, the parties agree that the following methods validly 
identify the person signing and indicate that person’s intention to sign this deed and any 
variation of it: 

(i) insertion of an image (including a scanned image) of the person’s own unique 
signature on to the deed; 

(ii) insertion of the person’s name on to the deed; or 

(iii) use of a stylus or touch finger on a touch screen to sign the deed; 
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(iv) provided that in each of the above cases, words to the effect of ‘Electronic 
signature of me, [NAME], affixed by me on [DATE]’ are also included on the deed; 

(v) use of a reliable electronic signature and exchange platform (such as DocuSign or 
AdobeSign) to sign the deed; or 

(vi) as otherwise agreed in writing (including via email) between the parties. 

(d) The parties agree that the above methods are reliable as appropriate for the purpose of 
signing this deed and that electronic signing of this deed by or on behalf of a party 
indicates that party’s intention to be bound. 

(e) A signed copy of this deed transmitted by email or other means of electronic transmission 
shall be deemed to have the same legal effect as delivery of an original executed copy of 
this deed for all purposes 
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Schedule 2 - Fee 
[insert amount of the Fee, including applicable milestone or recurring payments] 
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Independent Certifier 

Executed by [Name of company and ABN] in 
accordance with Section 127 of the Corporations 
Act 2001 

Signature of director/company secretary Signature of director 
(Please delete as applicable) 

Name of director (print) Name of director/company secretary (print) 
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