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PREFACH

The Bureau of Crime Statistics and Research has heen
directed by the Attornéy-General to evaluate a number of reforms
in the area of criminal justice over the last few years. This
report on bail is one of a series of evaluation studies to be
completed by the Bureau, and others will follow.

The study of bail is the first area in which the Bureau has
been involved in both providing research material to those
formulating new legislation, and in monitoring the operation of
that legisiation. Both types of research are important in
establishing the appropriateness and adequacy of law reform, and
the Bureau has been pleased to be involved in research of such
social relevance,

This is the second report by the Bureau of Crime Statistics
and Research on the operation of bail in New South Wales. The
first report, released in 1977, was planned and conducted in
consultation with the Bail Review Committee, and was used by that
Committee in formulating a report to the government recommending
changes in the system of bail. This report presents the findings
of an evaluation of the New South Wales Bail Act, 1978, which
commenced on 17 March 1980. The report deals principally with
bail determinations by police and magistrates:some data are also
presented concerning applications to the Supreme Court for bail.

The project was planned, in consultation with other members
of the Bureau staff, by Julie Stubbs, Social Research QOfficer. -
She was assisted in data collecting by Angela Bester, Andrew
Cornish, Tiziana Trovato, Debbie Jones and Margaret Buckland.

The interviews of police officers, the computer analysis of data
and the writing of the report were done by Julie Stubbs, and she
was assisted in the interviews of magistrates by Kris Klugman.
Hditorial assistance was provided by George Molnar and Arthur
Travis and the report was typed by the Word Processing Section of
the Department of the Attorney-General and of Justice.

It would not be possible to evaluate law reform without the
fyll co-operation of those persons and agencies invelved in
administering and utilizing the legislation. The assistance and
co-operation of the New South Wales Police Department, the New
South Wales Police Assoclation, members of the police force,
magistrates and court staff is gratefully acknowledged.

A.J. Sutton
Director
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Part 1
POLICE AND BAIL




CHAPTER ONE. THE BAIL ACT, 1978
Introduction

The Bail Act, 1978, took effect in New South Wales from 17
March 1980.

This legislation was based upon the recommendations of the
Bail Review Committee (Anderson and Arymstrong, 1977) and in
response to calls by the Australian Government Commission of
Inquiry into Poverty (1975) and the Australian Law Reform
Commission (1975) for an urgent review of what they called a A
discriminatory and ocutmoded system. :

A major concern of the legislation was to balance the rights
of the accused with the community's concern for safety. This was ;
emphasized by the Attorney-General in his speech to the -
Legislative Assembly on 14 December 1978:

Although it is perfectly true that the community must be
protected against dangerous offenders, one must not lose
sight of the circumstances, first, that when bail is being
considered, one is confronted with an alleged crime and

an unconvicted accused person, and second, that the liberty
of the subject is one of the most fundamental and treasured
concepts in our society {Walker, 1979;9).

The Act codified all legislation with regard to bail and
provided clearly specified criteria to bhe followed by police
and the courts in the determination of bail.

As recommended by the Bail Review Committee, the N.S.W.
Bureau of Crime Statistics and Research has been requested by the
Attorney-General to monitor the operation of the new Act. This
report presents the findings of the Bureau's study. Part I deals
with police bail. Members of both the N.S.W. Police Department
and the N.S.W. Police Association were actively involved in the
planning of this study, and their assistance and co-operation is
acknowledged.

The need for change

Prior to the introduction of the Bail Act, 1978, the bail
system in N.S.W. was almost entirely based upon money baitl.
Police bail most often involved the deposit of money, Or an
agreement by the accused or surety to forfeit a sum of money.
Whilst magistrates did release some defendants without even the
requirement of self bail, there was no clear authority for police
and courts to release defendants on non-financial conditions
(Anderson and Armstrong, 1977). In addition, since the laws
governing bail existed under a number of provisiens and also in
an unwritten form under the common law, the criteria to be
considered in determining bail were not clear.

A large body of research has demonstrated the inequity of a
bail system based upon purely financial conditions. Friedman
(1976) summarized the literature produced in the 1960s on bail,
saying that it demonstrated that the bail decision was based upon
wealth, not facts.




Money bail discriminates against the poor. Those who can
afford bail are free: to earn their wages and support their
families, to assemble their witnesses and prepare their defences,
to Iead their lives, Those who cannot afford bail, on the other
hand, have no alternative but to await trial from a gaol cell.
For these persons poverty is, in fact, a punishable cffence,

The "archaic" requirement for a defendant to produce a
surety as guarantor that the accused wounld appear at court has
a8lso been said to be discriminatory. Armstrong (1977a) suggested
that the preponderance of migrants in remand prisons may be due
to the fact that they dan't have friends or relatives available
to act as sureties for them.

The Bureau of Crime Statistics and Research conducted two
studies of bail in N.S.W. during 2975 and 1974 (19?7]. In a

were not released. 1In 142 of these 145 cases a surety was
required. The Bureau's bail census study found that of those
held in police custody on the day of the census 81.6% had been
granted bail but could not afford it. One hundred and eleven
persons (15% of the unsentenced persons in custody on that day)
were being held for offences for which it was very unlikely that
they would receive custodial sentences if convicted. The study
also found that the young, the poor, and Aborigines were
significantiy over-represented in the unconvicted prisorer
population.

Little regard was given under the previocus bail system to
the ability of the accused to meet bail, and the use of factors
such as appearance, home ownership and employment status as
indices of reliability also discriminated against disadvantaged

Research indicates not only that many accused were held in
fustody because they, or their friends and family, had
insufficient financial resources to secure their release, but
that those persons held in custody had quite different
characteristics to those of a2 group of absconders. Ward found
significant differences on a number of indices hetween a group of
unconvicted priscners and a group of persons who had absconded
whilst on bail. He concluded that;

...those in prison do not appear to be a group who would a
priori he considered as particularly prone to be
absconders (1969;:33).

In addition to the discomfort of pre-trial imprisonment, the
refusal of bail has been found to have other consequences, The
accused is deprived of income whilst in custody, as are any
dependants, and in fact may lose his or her job. He or she is
taken away from friends and family, and access to legal advice
becomes more difficult (Armstrong, 1977a; 1977%h; Campbell and
Whitmore, 1973). The accused also loses the chance to
demonstrate by appearing at court that he or she is a good bail
risk (King, 1974; Armstrong, 1977a; Milte, 1968),
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Other research has produced evidence of a relationship
between pre-trial custody and adverse outcome at trial. Oxley
{1979}, in her study of New Zealand magistrates' courts found no
relationship between pre-trial custedy and plea, but found that,
controlling for seriousness of offence and legal representation,
those held in custody were more likely to be convicted. I[n
addition, having been convicted, they were more likely to receive
a custodial sentence (controlling for the effects of coffence
seriousness, legal representation, previous convictions and
plea}. Milte (1968) in a study of bail decisions in Victoria
found a significant relationship between refusal of bail and
a custodial sentence on convicticn for both summary and
indictable matters. However, he found no significant differences
in the likelihood of conviction hetween those remanded in custody
and those released on bail.

Other studies have been less convincing and a causal
relationship between pre-trial custody and adverse outcome has
not been established. However, there remains a large volume of
research showing a relationship between refusal of bail and
negative court outcome (Tomasic, 1976; Australian Institute of
Criminology 1976; Armstrong, 1977a; 1677b; Caine, 1977; Wald,
1972; Zander, 1967; King, 1974; Campbell and Whitmore, 1973;
Bottomley, 1978}.

Further problems with the previous bail system, as listed-by
Anderson and Armstrong (1877), included the typically short duration
of bail hearings and the lack of available information upon which
to base bail decisions. In a study conducted by Armstrong and
Neumann {1975-76) it was found that three-quarters of the 618 bail
hearings conducted at Sydney Central Court of Petty Sessions over the
three years studied tock two minutes or less. In most cases no
evidence about the accused was presented to the court and no attempt
was made to assess any special needs for bail or the ability of the
accused to meet batl. The longer the period spent discussing bail the
more likely the accused was to be released.

The finding that bail decisions were frequently made with
little or no information about the accused is consistent with the
findings of research in the United Kingdom, the United States of
America and New Zealand (Zander, 1971; Friedman, 1976; Oxley,
1979)., This is despite the evidence produced during the early
sixties by the VERA Foundation that the provision of systematic
information about the defendants' background to the bail decision-
maker was associated with a significant reduction in custodial
remands, and in the rate of non-appearance by those granted bail
(Botein, 1965; Sturz, 1965).

It is against the background of such research, and with
regard to significant reforms in bail being achieved in other
countries, that the New South Wales legislation was designed.

Significant features of the Bail Act, 1978

The new Bail Act sets out clearly the criteria to be used in
determining bail, and gives juveniles the same rights to bail
as adults. The legislation also provides that accused persons
should be informed of their entitlements to bail under the Act.

) LA Ieiry *7 ORI TR Er . |
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Under the legislation, a right to bail exists for persons
charged with minor offences (those not punishable by imprisonment
except in default of payment of fine) subject to certain

“specified exceptions. These exceptions are;

{a) That the person has previously failed to comply with a
bail undertaking or bail condition imposed in respect
of the offence;

(b} That the person is, in the opinion of the authorised

T officer or court, incapacitated by intoxication,
injury or use of a drug or is otherwise in danger of
physical injury or in need of physical protection;

{c) That the person stands convicted of the offence or his
conviction for the offence is stayed;

(d) That the requirement of bail ig dispensed with by the
court;

(e) That the person is in custody in respect of another
offence for a period which is likely to be longer than
that for which he would be on bail.

The Act establishes a presumption in favour of bail for ali
offences, except those of armed and otherwise violent robbery, -
and the newly created offence of failure to appear in accordance
with a bail undertaking. Persons charged with these offences
will not automatically be refused bail but Will find it more
difficult to secure their release.

For offences for which a presumption in favour of bail
applies, the Act specifies the factors which should be coensidered
in the determination of bail. Broadly these factors concern the
probability of whether the person will appear in court,
the interests of the accused person and the protection and
welfare of the community. The legisiation recognizes the
importance of a person's background and community ties as
indicators of the likelihood of that person egbsconding, and makes
provision for an objective rating of these factors to be used
in the bail determination. However there is no compulsion for
the bail decision to rest on this rating; it is merely one of
a set of 12 criteria which the Act specifies should, where
possible, be considered in determining bail. ’

Another important feature of the Bail Act is that it allows
for unconditional bail (in which the accused simply signs an
undertaking to appear at court when required) and for bail on non-
financial conditions. The use of money bail is retained under-
the Act but represents only one of a range of conditions which
may be imposed upon an accused person. This range of conditions
extends from the imposition of restrictions on the accused's
conduct at one end of the spectrum, to the deposit
of money by an acceptable person who agrees to forfeit that money
if the accused fails to comply with the undertaking, at the more
onerous end of the spectrum.

In addition, Section 37(1)} of the Act stipulates that:

Bail shall be granted unconditionally unless the authorised
officer or court is of the opinion that one or more
conditions should bhe imposed for the burpose of promoting
effective law enforcement and the protection and welfare

of the community,




and Section 37(2) states:

Conditions shall not be imposed that are any more onerous
for the accused person than the nature of the offence and
the circumstances of the accused person appear to the
authorised officer or court to require.

Where unconditional bail is not granted, the authorized
officer or court is required to record the reasons for that
determination.

In order to ensure that persons released on less onerous
conditions do in fact comply with their bail undertakings, the
Act creates in Section 51 the cffence of failing to appear in
accordance with & bail undertaking. This offence carries a
penalty which is cumulative upen, and not to exceed, the penalty
for the original offence with which the accused was charged.

Mr. Justice Roden, commenting in Donovan {1981), summarized
the new legislation in the following words:

It has long been a matter of grave concern to many that

the system now replaced, with its strong emphasis on means,
" frequently offered to serious offenders the opportunity

of purchasing a chance to abscond, whilst many persons

charged with trivial offences were deprived of their

liberty before trial because of their inability to find

a surety in some paltry sum. The greatest achievement

of the legislation, in my view, lies in the considerable

down-grading of means as a relevant factor and of money

or surety as a bail condition. The consequence of failure

to appear is now, as it should always have been, that the

absconder has committed a punishable offence (Bonovan,

1981;ix-x).

He also said that the new Act "will undoubtedly have
teething problems'". It is with this in mind that the Bureau of
Crime Statistics and Research has been monitoring the Bail Act -
to consider the way in which the Act is operating and to report
upon any such problems.

Monitoring the Bail Act

It was decided to choose a sample of offenders and follow
them through the criminal justice system from the point of being
charged with an offence to the eventual determination of the
case. In this way each bail decision made with regard to an
offender could be examined, and the bail procedures laid down for
use in each jurisdiction could be assessed. In order to do this
it was decided to proceed in two stages with the study.

The first stage identified a group of offenders charged at a
sample of police stations., The bail decisions made by the police
for these persons were examined, as were the procedutres laid down
under the Act for bail determinations by police. Interviews were
also cenducted with police officers in order to gauge their
reaction to the Act, and to discuss any problems which they may
have experienced in implementing the legislation.
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The second stage of the study involves the court bail
decisions made for each of these offenders. Court officers and
magistrates were interviewed in order to examine the operation of
the Act in the court system and to determine what problems if any
exist there with regard to bail. This stage of the study is
described in Part II.

In order to facilitate an understanding of police comments
about the procedures required under the Baiil Act, . the next

section presents the steps which the police are required to
follow in determining bail. This information is based in part
upon the N.S.W. Police Department's on-the-job training lectutre

on bail (1978).

Procedures for police bail determinations

L. The accused person who is in custedy at the pelice ////
station is given an information form to read which sets
out his or her entitlements to bail. Persons charged
with minor offences are given Form 1 - "Information as
to the right to release on bail in respect of minor
offences" - and persons charged with other offences are
given Form 2 - "Information as to entitlement to bail".
Both forms are available in seven languages {copies of
the bail forms are included in Appendix V).

2. The authorized officer must make a determination as
to bail, For a minor offence the accused has a right to
be released subject to certain specified exceptions.
The officer must decide whether such exceptions apply
and, if not, whether any reason exists for the accused
not to be released on unconditiomal bail. If the
decision is made to impose conditional bail the officer
must consider which of the range of conditions available
is sufficiently onerous to ensure that the accused would
appear at court.

For an accused charged with other than a minor offence,
the authorized officer is required to consider a
specified set of criteria in determining bail. This may
include asking the accused to complete Form 4, a
background and community ties questionnaire, although

i the accused is not obliged to comply with such a
request. A presumption to bail applies to all coffenders

i ‘ except those charged with armed or otherwise violent

| robbery, or with failing to appear in accordance with a

‘ 1 bail undertaking. The officer must decide whether bail

| should be granted and, if conditional bail, what
condition or conditions to impose.

3. If the officer decides to grant unconditional bail, he
must complete three copies of Form 5 - the unconditional

bail undertaking. Both the authovized officer and the
accused must sign each copy.

If the officer imposes conditional bail both Form 5A -
the conditional bail undertaking - and Form 7 - "Reasons
for bail decision by authorized officer" - must be
completed in triplicate. ¥f the condition imposed
requires an "acceptable person", an additional copy of
Form 5A and two copies of Form 6 - the acknowledgement -
must be completed. (Under 5.36(63){a) the acceptability
of a person, persons, class or description of persons is
to be determined by the authorized officer or court
imposing the condition, or to whom the bail undertaking

is given). The originals of all forms must be sent to
the court, one copy of each form must be given to the
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accused, a copy of Forms 5A and 6 must be given to the
acceptable person, and a copy of Form 7 must be sent to

the police prosecuter. Copies of Forms 5, 5A, and 7 are

filed at the police station. Where Form 4 is used, the
form must be sent to the court.

Where the accused is refused bail, three copies of Form
7 must be completed as above.

Having completed the required documentation, the
authorized officer must inform the prisoner that he or
she may communicate with a lawyer or other person, and
provide facilities for them to do so. In cases where
the officer suspects that this may result in the
destruction of evidence, or in the escape of an
accomplice, this requirement is walved.

The accused must be given a copy of Form 13 which is a
notice concerning the review of a bail decision.

The above procedure is presented diagrammatically in Figure 1.
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Figure 1. Flowchart showing procedure for police bail

decisions

Accused
./////, charged \\\\\\

Minor Other
of fence of fences

4

Consideration of |--3
specified criteria -~ Form 4

|

Bail determination ]

I T § 1 .
Unconditional Conditional bail - Conditional bail Refused
bail no acceptable person with acceptable bail

person
Complete
Form 6
Complete
Form 5
Complete
“? Form 5A |¢
Complete
Form 7
.. Bive accused
——>| Form 13__
Inform accused
of right to
contact lawyer/| [Bail refused, or ——3 In custedy until
other person bail not met next court hearing
Release
Key
Form 1: Information as to right to release on bail in respect of minor
offences.
Form 2: Information as to entitlement to bail.
Form 4: Background and community ties questionnaire.
Form 5: Bail undertaking (unconditional).
Form 5A: Bail undertaking {conditional).
Form 6: Acknowledgment (by acceptable persomn).
Form 7: Reasons for bail decision by authorised officer.
Form 13: Notice respecting the review of a bail decision.




CHAPTER TWO. DATA COLLECTION

A sample of 13 police staticns in the city, suburbs and
country areas were visited to collect information about police
bail decisions and about the operation of the Bail Act. Members
of the N.S5.W. Police Department and the N.S.W. Police
Association had expressed concern about the time which bail
determinations might take under the Bail Act. For this reason an
attempt was alsc made to collect data about the amount of time
typically required to complete bail determinations, although it
is recognized that without a baseline to compare this data to, no
meaningful comparisons can be made with the previous system of
bail.

Data was collected for all bail decisions made over a period
of two weeks in the stations visited. The police stations
included in the sample were chosen for the study on the basis
of volume of charges and geographical locatien. Two other
stations were chosen as representing areas with a significant
Aboriginal population.

A coding form was devised to enable relevant information
about the bail decisions to be recorded in a systematic way (see
Appendix I). This information was collected from the police
charge book, and from the bail forms filed at each police
station.

Interviews were also conducted with members of the available
staff at each police stationm visited. The issues raised in these
interviews are discussed in Chapter Three of Part I.

Bata

A total of 730 cases where the police made a decision about
bail for an accused person, whether an adult or juveniie, were
included in the study, but cases where persons were held only to
serve a commitment warrant were not included. Cases where
the accused was charged by police and taken directly to court
are analysed separately in Part II.

(a) Bail determinations and¢ conditions

Table 1 shows the bail determinations which were made for
the principal offence in each of the cases in the sample.

Table 1. 3Bail determination for principal offence

No. %
Unconditional..........c. ... 476 65.2
Conditionmal....vvivuvivanana 198 27.1
Refused.......... e 53 7.3
Dispensed with............ . 2 0.3
Not recorded.............. . 1 0.1
TOTAL 730 100.0

-+, g
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In the majority of cases unconditional bail was granted
(65.2%). Conditional bail was granted in 27.1% of cases and
in a further 7.3% of cases bail was refused. The large
percentage of persons released on unconditional bail is
consistent with S.37 of the Bail Act, 1978 which states that:

Bail shall be granted unconditionally unléss the
authorised officer or court is of the opinion that
one or more conditions should he imposed for the
purpose of promoting effective law enforcement and
the protection and welfare of the community.

Table 1 also indicates that in two cases police dispensed
with the requirement for bail. Since police do not have the
power to dispense with bail under the Bail Act, although courts
do, these two cases may indicate either an error in the recording
of bail for those cases, or some misunderstanding of the Act
ont the part of the police involved in those cases.

Whilst Table 1 shows that 198 persons were granted
conditional bail, 13 of these {6.6%) were unable to meet the
conditions imposed and therefore spent some time in custody.
These cases are examined in detail later in this chapter.

The bail determinations made for serious offenders are
compared to those for less serious offenders in Table 2. Matters
which are heard summarily, including those indictable matters
which may also be heard in a summary jurisdiction, were grouped
together and compared to purely indictable matters.

Table 2. Bail determinations for summary/summary-indictable
and indictable matters

Summary/summary
indictable Indictable Total
i No. % No. . % No. %
; 3 Unconditional....., 473 66.3 3 17.6 476 65.2
P ,
P Conditional....... 150 26.7 8 47.1 198 27.1
i Refused........... 47 6.6 6  35.3 55 7.3
: f Dispensed with.... 2 0.3 - - 2 0.3
; 'i Not recorded...... 1 0.1 _ - - 1 0.1
? .TOTAL 713 100.0 17 100.0 730 100.0

Persons charged with indictable offences were much less
likely to receive unconditicnal bail and were more likely to
be refused bail than persons charged with summary and summary-
i ! indictable matters., : . .

Table 3 shows the bail determinations which were made for
persons charged with different numbers of offences.
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Table 3. Bail determinations by number of charges

Uncondi-~ Condi- Dispensed
No of charges tional tional Refused with Total
loeiivnennn No. 359 108 M 1 499
% 71.% 21.6 6.2 0.2 100.0
2. vvvean.. No. 76 44 13 1 134
% 56.7 32.8 9.7 0.7 160.0
Jeersiinan.. No 22 28 1 - 51
% 43.1 54.9 2.0 - 100.0
O [ 12 9 1 - 22
% 54.5 40.9 4.5 - 100.0
5 9....... No. 7 7 6 - 20
% 35.0 35.0 30.0 - 100.0
10 - 14..... No. - 1 1 - Z
% - 5¢4.0 50.0 - 100.0
TOTAL 476 197 53 2 728%

% In 1 case the number of charges was not recorded, and
in 1 case the bail decision was not recorded.

Persons charged with one offence only were much more likely
to receive unconditional bail than persons charged with multiple
offences. Persons charged with more than five offences had the
highest likelihood of a refusal of bail.

The bail determinations made for different types of offences
are presented in Table 4 (see Appendix II for an explanation of
the offence groups used).
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Table 4. Bail determinations for major offence groups

Uncondi- Condi- Bispensed
tional tional Refused with Total
Against the
PETSOMN. v v uns No. 10 21 G _ 37
% 27.0 £56.8 16.2 100.0
Sexual........ No. 3 5 2 _ 10
% 30.0 50.0 20.0 100.0
Prostitution..No. 1 1 _ _ 2
% 50.0 50.0 100.0
Robbery/
extortion....No. _ 5 3 _ 8
% 62.5 37.5 100.90
Fraud.........No. 9 8 1 _ 18
% 50.0 444 5.6 100.0
Break, enter
and steal....No, 12 16 6 _ 34
% 35.3 47.1 17.6 100.0
Larceny....... No. 109 46 11 1 167
% 65.3 27.5 6.6 0.6 100.0
Unlawful
possession...No. 13 4 2 _ 19
% 68.4 21.1 16.5 100.0
Intent........ No. _ 3 1 _ 4
% 75.0 25.0 100.0
Driving....... No. 34 8 _ 1 43
% 79.1 18.6 2.3 100.0
Betting.......No. 15 1 _ _ 16
% 93.8 6.3 100.0
[ Firearms...... No. 1 1 1 _ 3
b % 33.3 33.3 33.3 100.0
Damage
property..... No. 8 6 4 N 18
% 44.4 33.3 z2.2 160.0
Offensive and
related
behaviour....No. 51 10 4 _ 65
% 78.5 15.4 6.2 100.0
Drink/drive...No. 176 26 5 _ 207
i % 85.0 12.6 2.4 100.0
i ! Drugs.........No. 20 32 1 _ 53
j % 37.7 60.4 1.9 160.0
Other......... No. 14 5 6 _ 25
i % 56.0 20.0 24.0 100.0
TOTAL 476 198 53 2 729%
#In one case the bail determination was unknown,
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The table shows considerahble variation in the bail
determinations made for different offence groups. Persons
charged with betting and gaming offences were in most cases
granted unconditional bail {63.8%). Unconditional bail was also
the most likely determination for persoms charged with drink
driving, other driving offences, offensive behaviour, untawful
possession of property, and larceny. For persons accused of
robbery and extortion, drug offences, and intent to commit an
offence conditional bail was the most commen determination.
Robbery and extortion offences had the greatest likelihood of
a refusal of bail. The characteristics of those persons refused
bail, and the offences with which they were charged are examined
in greater detail in a later section of this chapter.

The incidence of unconditional bail determinations ranged
from 90% at three police stations to only 23% at one other
station. The highest incidence of conditional bail in the study
was 69.6%. The refusal of bail ranged from 1.3% of cases at
one police station to 42.9% at another.

It is beyond the scope of this study to determine whether
the variations in bail determinations between different police
stations peflect differences in the types of offenders with which
the stations typically deal, or rather a differential
interpretation and implementation of the Bail Act. It is
probable that both factors are involved.

Table 5 shows the conditions which were most commonly
imposed upon the accused persons in the sample.

Table 5. Bail conditions imposed

No. %

Agree to abide by conditions
as to conduct whilst on bail...... .7 3.6

Acceptable person acknowledges
accused to be a responsible
PETSOT. v s s aasns e Ceeemeaens . 51 25.8

Acceptable person and conditions
as to conduct whilst on bail....... 1 0.5

Accused agrees, without security,
to forfeit a specified sum of
MONEY. e e Caaee e e v 69 34.8

Acceptabie person agrees, without
security, to forfeit a specified
sum of money........ C e e e 23 11.6

Acceptable person and accused
both agree to forfeit money
(without security)............ P | 0.5

Accused agrees, and deposits
security, to forfeit a specified
sum of money......eeu0vans Ceeraaees .1 0.5
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Table 5. Bail conditions imposed (continued)

No. %

Acceptable person agrees, and

deposits security, to forfeit

a specified sum of money........ e 5 2.5
Accused deposits cash....... eveaana 15 7.6
Acceptable person deposits

cash............ Perest s et ern e 23 11.6
Acceptable person and accused :

both deposit money..... I 1.0

TOTAL 198 1900.0

The most frequently used condition was that the accused
person agree, without security, to forfeit a specified sum of
money should he or she fail to comply with the bail undertaking
(34.8%). In a further 26% of cases the accused was required
to nominate an acceptable person who would acknowledge the
accused to be a responsible person likely to comply with the
bail undertaking. The table shows that only a small proportion
of conditional bails involved conditions as to the conduct of
the accused, which is the least onerous of the allowable
conditions. However, in the greatest proportion of cases (77%)
the conditions imposed did not involve the deposit of cash or
security. For those cases where cash bail was required, Table
6 shows the amount of money bail which was imposed.

Table 6. Amount required for cash bail

Ko. %

50, i e 3 8.1
$100. e e e i e vee 11 29.7
$200, s it e e .. 8 21.6
$300. 0. | 2.7
$400. .. it 2 5.4
$§500....... e re e, 8 21.6
§1,000...... | 10.8
TOTAL 37% 100.0

* In 3 cases the amount of cash required was not clearly
recorded.

In almost 60% of cases the amount of money which was
required to be paid as cash bail was $200 or less. The amount
of cash bail required ranged from §50 to $1,000.
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‘ Table 7 shows the variation in the conditions imposed for
1 persons charged with different offence types.

For most offence groups the condition imposed in the
greatest percentage of cases was that of the accused agreeing
to forfeit a specified sum of money. This was not the case for
the categories of break, enter and steal and of larceny where
acceptable persons were required as the most common condition,
nor for robbery and extortion, intent, and firearms offences
where the most onerous condition of am acceptable person
depositing cash was imposed in the greatest proportion of cases.

(b} Bail and the characteristics of the accused

The bail determinations which were made for males as
compared to females are illustrated in Table 8. The small
number of females in the sample (101) precludes an analysis of
sex differences in bail determinations within each of the
17 offence groups.

Table 8. Bail determinations for males and females

Uncondi- Condi- Dispensed
tional tional Refused with Total
Male....No. 400 168 52 - 620
% 64.5 27.1 8.4
Female. .No. 70 27 1 2 100
% 70.0 27.0 1.0 2.0

1‘ TOTAL 47b 195 53 2 720 *

# For O cases in the sample sex was unknown, and for 1 female the bail
determination was unknown.

! : Table 8 shows that females were more likely than males teo

I be granted unconditional bail whilst males were more frequently
: refused bail than were females. This may reflect the fact that
; very few females were involved in more serious offences such

as offences against the person (1), break enter and steal (4),

possession of firearms (1) or robbery and extortion (0).

The bail determinations made for people of different ages
| are examined in Table 9.
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Table 9. Baii determination by age f ¥

Uncondi- Condi- Dispensed ;
tional ticnal Refused with Total 1
Less than 18 yrs No. 63 43 14 120
% 52.5 35.8 11.7 - 16.5
18 YTS.uennenns ..No. 33 13 5 _ 51
% 64.7 25.5 9.8 7.0
19 YTSeevrinaenns No. 29 i0 z 41
% 74.7 24.4 4.9 - 5.6
20 - 24 ¥yIsS....., No. 129 5% & _ 188
% 8.6 28.2 3.2 25.8
25 - 20 yrs...... No. 71 33 8 ~ 112
% 63.4 29.5 7.1 15.4
30 - 39 yrs..... .No. 76 28 1 113
% 67.3 24.8 7.1 0.9 15.5
40 - 49 yrs...... No. 41 8 4 1 54
% 75.9 14.8 7.4 1.9 7.4
50 - 59 yrs...... No. 24 8 3 . 35
5 68.06 22.9 8.6 4.8 I
60 years +...-... No. 10 2 3 _ 15
% 66.7 13.3 20.0 2.1
476 168 53 2z 729 %
100.0

% Bail determination was not recorded in 1 case.
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Persons under 18 were least often granted unconditional
bail, and were more likely than other groups to be granted
conditional bail. This may indicate a reluctance on the part
of the police to release juveniles on bail simply on their own
undertaking and without any additional assurance that they would
appear at court. This is explored more fully in Table 10, which
shows the conditions which were most often imposed for different
age groups. (Chapter Three, Part I also considers the question
of bail for juveniles.} Table 9 also shows a high percentage of
bail refusals for persons aged 60 vears and over, and for those
aged 18 or less, The circumstances surrounding a refusal of bail
are examined in more detail in a later section of this chapter.

Table 10 shows some variation in the types of conditions
imposed upon persons of different ages. Over 67% of those aged
under 18 who were granted conditional bail were reguired to
produce an acceptable person - one of the less onerous of the
allowable conditions - whilst only 26% of the sample as a whole
were granted this condition. This may appear to indicate a more
lenient treatment of juveniles. However, when considered
together with the data presented in Table 9 it appears to reflect
a situation where police are reluctant to grant unconditional
bail to juveniles and are instead imposing the more stringent
conditional bail with the requirement that another person vouch
for the accused.

For all age categories ranging between 18 and 49 years the
condition imposed most often was that of the accused agreeing
to forfeit money in the event that he or she failed to appear
in court, For the 50-59 years and 60 years plus age groups more
stringent conditions were commonly required.

The bail determinations which were made for people of
i different racial or ethnic origins is examined in Tahle 11.
Whilst a category is included in that table for persons of
Aboriginal origin, it became clear during the study that police
- do not systematically record whether a person considers himself
| or herself to be Aboriginal. For this reason the number of
| Aborigines in the sample is probably underestimated.

Table 11. Country or region of birth by bail determination
|
I Uncondi- Condi- Dispensed
tional tional Refused with Total
‘ ‘.i Australia -
c Non-Aboriginal..No. 356 150 34 1 541
L $ 65.8 27.7 6.3 0.2 100.0
i : Australia -
g Aberiginal...... No. 7 5 5 _ 17
. % 41.2 ’ 29.4 29.4 100.0
N New Zealand...... No. 9 9 3 _ 21
11 % 42.9 42.9 14.2 100.0
‘ United Kingdom...No. 23 5 1 _ 29
. % 79.3 17.2 3.4 100.0
i Other
; Burope.......... No. 37 12 5 1 55
; 8 67.3 21.8 5.0 1.8 160.0
' Middle East......No. 8 5 1 14
% 57.1 35.7 7.1 - 100.0
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Table 11. Country or region of birth by bail determination

ROHLTEA KRB AN OO

{continued) :
S L
Uncondi- Condi- Dispensed ' |
tional tional Refused with Total i
L 4
North g
AMETICAw s v v v ass Neo. 1 : 1 B B 2 i
] 0.0 50.0 100.0 $
Africa. .. vovinnan No. 1 _ _ i %
% 100.0 100.0 :
Asia......... ....No, ] 2 1 _ 8
% 62.5 25.0 12.5 100.0
Other............ No. 13 2 _ - 15
86.7 13.3 160.0
TOTAL 460 191 50 2 703%

* In 26 cases country or region of birth was unknown, and in 1 case
the bail determination was not recorded.

Due to the small numbers in some ethnic/racial groupings
it was not possible to consider bail decisions for each group
for different types of offences. However, a table of offence
by country or region of birth is included in Appendix III.

Table 11 shows considerable variation in the bail
determinations made for different ethmic and racial groups.
The most apparent feature of the table is that Aborigines were
the group least often granted unconditional bail, and most often
refused baii. The cases in which bail was refused will be
considered in more detail later in this chapter.

Table 11 also shows that New Zealanders were less likely
than most other groups to be granted unconditional bail, and
that people born in the United Kingdom had both the highest rates
of unconditional bail and the lowest rates of bail refusal.

{(c) Persons who could not meet bail i

0f the 198 persons in the sample who were granted
conditional bail, 13 could not comply with the conditiomns
imposed: Table 12 shows the conditions which were imposed for !
those persons.




Table 12. Conditions imposed for persons unable to meet hail

No. %

Acceptable person acknowledges

accused to be a responsible

PErSOMN. . veu v Tt ee s e .1 7.7
Acceptable person agrees, without

security, to forfeit a specified

sum of money....... Pare e 2 15.4
Accused agrees, and deposits

security, to forfeit a

specified sum of money.......... o1 7.7
Acceptable person agrees, and

deposits security, to forfeit a

specified sum of money............ 1 7.7
Acceptable person deposits cash.... 7 53.8
Acceptable person and accused

both deposit cash..vuvreneunn.. e 1 7.7

TOTAL 13 160.0

it is significant that in 12 of the 13 cases in which
it was recorded that the accused could not meet the
conditions of bail, an acceptable person was required. In
seven of these cases it was required that an acceptable
person deposit sums of money ranging from $100 to $500. In
one case, both the accused {an 18-year-old unemployed
Aberigine charged with break, enter and steal) and an
acceptable person were each required to deposit $500 in
cash! :

The offences with which persons unable to meet bail
were charged included: break, enter and steal; steal motor
vehicle; cultivate Indian hemp; indecent assault; assault
and rob; deal in heroin; attempt to procure male for an
indecent act; and assault with attempt to steal.

In eight of the 13 cases the accused was unemploved,
and in one other case the accused was a student. In eight
cases, also, the accused were charged at the same
metropolitan police station. The ages of those who couldn't
meet bail ranged from 16 to 30 years. Eight were
Australians of non-Aboriginal origin, two were Aborigines,
two were English and one was Yugoslav. One accused person
remained in the police cells for 76 hours before appearing
before a court. In all other cases the accused appeared at
court on the same day, or on the day after arrest.




(d) Persons refused bail

There were 53 persons in the sample who were refused
baii: G52 were male, one was female. Their ages ranged from
12 years to 63 years, and 14 were aged less than 18 years.
Reference to Table 11 shows that 34 were Australians of
non-Aboriginal origin, whilst five wers Aborigines. As
shown by Table 3, 22 of those refused bail were charged with
more than one offence.

The types of offences with which persons who were refused
bail were charged was considered in Table 4 grouped into broad
categories. Table 13 provides more detail about the offences by
giving the principal charge which was laid against the accused in
each of these cases. The offences range from breaches of
government railways ordinances to serious offences such as rape,
attempted armed robbery and intent to murder.

Table 13. Principal charge for those refused bail

Charge - No.
Serious alarm and affront........o.ooeinnernreneanns Z
Offensive behaviour on railway.......covavvenerenen - 1
Under the influence of alcohol on railway.......... 1
Trespass on railway property...... e hae e 1
Shoplifting......coonenann e baeaeeaa e e 3
Ride in a known stolen conveyance........ e cans 1
Illegal use of a ConveyanCe......... Chr e aa e 4
Steal motor vehicle......... P e e Z
Steal from PersSON.... ...+ i e i - 1
Driving with prescribed concentration of alcohol... 5
Navigating whilst under the influence of alcchol... 1
Goods in custody......... eee e eee e b PN 2
Malicious damage... .. coerannsrcovunanonns e e 4

Fail to appear in accordance with a bail undertaking 2

Intimidate WitneESS. ... v enararsrsns Ve Caees 1
Attempt to escape from custody.......... e cean 1
Imposition upon the Commonwealth.......... caeeen - 1
Use heroin........ faaenan N e cheeaeae e 1
Break, enter and steal............. e e 6

Possess firearm......... e PR e e 1

s

pripic

ek
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Table 13. Principal charge for those refused bail (continued)

Charge No.
Assault..... e a e b e s Pesaeas 2
Assault police..... e aaa e . A
Assault female........... ... Ctiireaaaiaseens Ceaean 1
Indecent assault female......... P erara e . 1
Rape.......... P et Ceebereraaeaaaa ‘e 1
Assault and rob................ Chesa i raraneea N 3
Attempted armed robbery............ et 1
Intent to murder................ e te e . 1

TOTAL 53

It can be seen from Table 13 that a number of pcople were
refused bail for minor offences, and for offences for which it
is fairly unlikely that they would have received a custodial
sentence.

The offences of serious alarm or affront, offensive
behaviour on the railway, under the influence of alcohol on the
railway, and trespass on railway property do not carry sentences
of imprisonment, yet five people were refused bail in respect of
these offences. In addition, for the offences of shoplifting,
driving with the prescribed concentration of alcohol, malicious
damage, possess firearm and assault female, reference to the
Court Statistics 1979 shows that less than 5% of persons who
appeatred charged with such offences received a custodial
sentence.

Table 13 shows that 19 people, 36% of those refused bail,
were being held in custody for offences for which they could not
be gaoled or for which it was unlikely that they would receive a
custodial sentence if convicted.

The reasons which were stated by police for refusing bail
are presented in Table 14.

Table 14, Reasons for the refusal of bail

Reason No.
Seriousness of offence...... et e ey Cetd e 13
Previous failure to appear on bail............... . 5
Incapacitated by alcohol/physical injury......... veras 2
Prior convictions............ b P tar e . 23
Hvidence that the accused would not appear............ 11

Lack of community ties....... e e r e 26
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Table 14. Reasons for the refusal of bail (continued)

Reason No.

In custody for another offence......... ... ..o, 12
Possibility of further-charges ........................ i
Accused didn't wanh bail.. ... in e e iermn i 6
On bail for another offence....... ... i s 3
For own good/shelter........ e e a e 1
Currently on parale. . ...t ie sttt s 2
VWouldn‘t agree to abide by conditions if bailed....... 3
Parents requested bail be refused..... et 3
Refused to give identity/be fingerprinted............. 1
Unemployed. o e it e e s 1
Threatened te shoot police if released................ 1

Would be in custody for only a short period before Court 1
Overseas visitor with NFPA® in Australia.............. 1

Acceptable person withdrawing surety for bail
which accused was already on........viivin i ennann 1

* No fixed place of abode.

The reasons listed do not sum to the 53 persons refused bail
since in some cases more than one reason was given.

Table 14 indicates that factors other than those which the
Act specifies as appropriate to the consideration of bail were
cited in many instances as reasons for a refusal of bail. The
possibility of further charges being laid is specifically
precluded as a criterion to be considered in the bail decision.
That the accused 1s already on bail, or on parole are in
themselves not factors to be considered in the bail decision
except as indicators of the accused's previous convictions, or of
the likelihood that the accused may commit offences of a serious
nature whilst on bail. The fact that the accused is unemployed
is not a reason for refusing bail although it does relate to the
accused's background and community ties.

The refusal of the accused to be bailed or to abide by the
conditions of bail, or the request by a parent not to bail a
Juvenile are not reasons for a refusal of bail. Rather, the
police instructions state that a bail determination should he
made even if that person does not want bail and/or refuses to
S1gn a bail undertaking.

EERN RN Pt
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In five cases, the sole reason stated for refusing bail was
not one which the Bail Act specifies as being appropriate to the
determination of bail. The reasons stated in these cases were:

(a) The accused preferred to stay in custody because he
didn't have time to go home and get back in time to
appear at court;

{b) Parents requested that the accused be refused bail, and
he would only be in custody for ten hours before
appearing at court;

(c) Accused had been granted bail three days earlier for a
- similar offence;

(d) Accused wouldn't guarantee to abide by conditions of
- bail;

{e) Accused refused to be fingerprinted, and had no proof
of identity.

The reasons which were most commonly stated for refusin
bail were lack of community ties {26) and prior convictions %23).

Whilst the Bail Act applies equally to adults and juveniles,
it is disconcerting that persons as young as 12 years were
refused bail. Table 15 examines the offences with which persons
under 18 years of age were charged, and the reasons which were
given for refusing bail in those cases.

In 13 of the 14 cases the juveniles who were refused bail
were charged with offences which may carry a sentence of
imprisomment. The exception to this was the offence "causing
serious alarm or affront”, which carries a maximum penalty of
a $200 fine.

In a number of cases, the reasons which were stated for
refusing bail may not fall strictly within the criteria
specified by Sections B, 9 and 32 of the Bail Act. It is
questionable as an interpretation of the Act whether the fact
that the accused is on bail at the time of committing an offence
is sufficient justification for refusing that person bail,
especially when the offence concerned is of a non-violent nature,
such as "ride in a known stolen conveyance". Under S.32 the
likelihood that an accused will commit an offence while on bail
can be considered if the authorized officer or court is fa)
satisfied that the person is likely to commit it; (b) satisfied
that it is likely to involve violence or otherwise To be serious
by reason of its consequences; and {c) satisfied that the
likelihood that the person will commit it, together with the
likely consequences, outweighs the person's general right to be
at liberty. It may also be questioned whether a request by
parents to refuse bail is sufficient reason for keeping a
juvenile in custody although police are reluctant to release
juveniles as young as 13, say, on their own undertaking.

Some police believe that a more controlling (or, at best,
protectiveg approcach may be necessary towards juveniles, and that

the Bail Act does not adequately permit this. The problem of
reconciling civil liberties and individual freedom with the use
of the law to protect someone "for their own good" is at its
heights with juvenile behaviour. The Bail Act itself makes such
a compromise with respect to adults. Children are given the same
legal freedoms under the Act that apply to adults.
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Table 15.

Offences and reasons for refusal of bail

for juveniles

i2

13

14

14

14

14

15

16

16

17

17

17

17

Offence

Reason

Illegal use of a conveyance
Tllegal use of a conveyance

Break, enter and steal;
and possess firearm

Illegal use of conveyance

Possess firearm for
criminal purpose, stealing

Break, enter and steal;
possess firearm

Break, enter and steal;
receiving

Break, enter and steal

Break, enter and steal

Serious alarm and affront

Ride in known stolen
conveyance

Attempted armed robbery;
break, enter and steal;
steal motor vehicle

Shoplifting

Assault police;
resist arrest;
serious alarm and affront;
trespassing

Escapee from a juvenile
institution

Escapee from a juvenile
institution

Fear that he may abscond; he
associates with other
of fenders

Escapee from a juvenile
institution

Serious offences; lack of
community ties; threatened
to kill police

Prior convictions; belief that
he would abscond; no respect
for authority

On remand for other offences;
no respect for authority;
prior convictions

Parents requested he be denied
bail; would spend shert

time in custody only

because appearing in court

on that day on another

charge

Prior convictions; parents
requested bail be refused

Accused requested to stay in
custody; had absconded
before

Bailed 3 days before for
similar offence

Father refused to accept
responsibility; already on
remand on 2 charges

On remand for other
offences; parents requested
bail be refused

Previous failure to comply
with bail undertaking;
acceptable person for bail
on other charges with-
drawing surety
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Since the highest percentage of bail refusals were for the
60 years and over age group (20%), these cases were also
considered in detail. Tn two of the three cases where a person
greater than 60 years of age was refused bail, the reason stated
was that the accused had no fixed place of abode and lacked
community ties; both persons were charged with offences under
the Government Railways Ordinances. In the third case, the
accused was charged with assault, and was refused bail because
of lack of community ties and also because there was a "strong
likelihood that other serious charges might be laid".

{e} Time associated with bail determinations

The periods of time between charge and release, charge and
the determination of bail, and bail determination and release
were calculated in all cases where this was available.

Table 16 shows the period of time which elapsed between
the accused being charged and being released from custody. Cases
where bail was refused, or the time period was not known are
excluded. In 56% of cases, the accused was released after one
hour or less, In a further 16% of cases the accused was held for
one to two hours.

Table 16. Time between charge and release

g
; Uncondi- Condi- Dispensed
i tional tional with Total
15 minutes or less......... No. 78 2 1 81
% 17.0 1.2 50.0 11.1
16 to 30 minutes.......o...- No. 141 10 - 151
_ g 30.7 5.9 - 20.7
‘ 31 minutes to 1 hr......... No. 123 52 1 176
| % 26.8 30.8 50.0 24.1
Greater than 1 hr,
to 2 hrs. . vivecnnnnronsnn No. 67 51 - 118
% 14.6 30.2 - - 16.2
| Greater than 2 hrs,
o te 3 hrs..... e ar e No. 25 21 - 44
{ % 5.4 12.4 - 6.3
Greater than 3 hrs,
to 5 hrs...... e er e No. 8 13 - 21
% 1.7 7.7 - 2.9
: X Greater than 5 hrs,
i z to 10 hrs.....uuus e e No. 14 7 - 21
W' [ % 3.1 4.1 - 2.9
_ | f
Greater than 10 hrs,
to 15 hrs..iin i nennnans No. 2 7 - 9
% 0.4 4.1 - 1.2
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Tahle 16. Time between charge and release (continued)

Uncondi- Condi~ bispensed ; 5
tional tional with Total i
Greater than 15 hrs,
to 24 hrs... oo iin i No. 1 Z - 3
% 0.2 1.2 - 0.4
Greater than Z4 hrs, 1
to 4B hrs...... .o u..u. No. - 4 - 4 &
% - 2.4 - 0.5
Greater than 48 hrs........ No. - - - -
% - - - -
TOTAL 459 169 2 630%

*# In 100 cases either bail was refused, or the values !
were unknown.

Considerable differences are evident in the table in the
time between charge and release for unconditicnal versus
conditional bail determinations. Whilst 75% of unconditional
bails took I hour or less, only 28% of conditiomnal bails were
finalized in the same period. Almost 20% of conditional bails
took meore than 3 hours to finalize as compared to only 5.4% of
unconditional bails.

Table 17 shows the period of time which elapsed between ;
the charge being laid and the determination of bail. In 66% !
of cases the bail determination was made in one hour or less:
75% of unconditional bail determinations were made in the first
hour as compared to 42% of conditional bail determinations.

Table 17. Time between charge and bail determination |

Uncondit- Condi- Dispensed i

tional tional Refused with Total I

15 minutes or less..... No. 83 4 - 1 88 E
% 18.1 2.4 - 5¢.0 13.9 :

]

16 te 30 minutes....... No. 144 16 1 - 161

5 31.4 9.5 20.0 - 25.4 i

: I:

31 minutes to 1 hr.....No., 119 51 1 1 172
% 25.9 30.2 20.0 50.0 27.1 ?

to 2 hrs......... .....No. 63 50 - - 113 :
% 13.7 29.6 - - 17.8 -+

Greater than 2 hrs, ‘i
to 3 hrs.............. No. 25 20 - - 45 3
% 5.4 11.8 - - 7.1

|
i
Greater than 1 hr, -
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Table 17. Time between charge and bail determination (continued)

Uncondit- Condi- Dispensed
tional tional Refused with Total
Greater than 3 hrs,
to 5 hrs.......... ....No. 8 il - 19
% 1.7 6.5 - 3.0
Greater than 5 hrs,
to 10 hrs....... «++.. No. 14 4 - 19
% 3.1 2.4 20.0 - 3.0
Greater than 10 hrs,
to 15 hrs....ovvnnne.. No. 2 3 - 5
% 6.4 1.8 - 0.8
Greater than 15 hrs,
to 24 hrs....vevenenn. No. 1 2 - 3
% 0.2 1.2 - 0.5
Greater than 24 hrs,
to 48 hrs.....iivvvunn No. - 8 - 9
% - 4.7 20.0 - 1.4
Greater than 48 hrs....No. - - - 1
% - - 20.0 - 0.1
TOTAL 459 169 2 635%

# In 95 cases the value was unknown.

The time between the determination of bail and the release
of the accused in the majority of cases was 15 minutes or less,

as is evident in Table 18.

Table 18. Time between bail determination and release

Uncondi - Condi- Dispensed
tional tional with Total
15 minutes or less...... ..No. 454 145 Z 601
% 97.4 87.9 100.0 94.9
16 to 30 minutes.......... No. 8 8 - 16
% 1.7 4.8 - 2.5
31 minutes to I hr........ No. 4 4 - 8
% 0.9 2.4 - 1.3
Greater than 1 hr,
to 2 hrs..iiin i ninnnnnnn No. - 1 - 1
% - 0.6 - 0.2
Greater than 2 hrs,
to 3 Rrs. . .t i it No. - 2 - 2
% - 1.2 - 0.3
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Table 18. Time between bail determination and release (continued)

Uncondi- Condi- Dispensed
tional tional with Total
Greater tham 3 hrs,
to 5 hrs.. oo No. - 2 - 2
% - i.z2 - 0.3
Greater than 5 hrs,
to 10 hrs........... ..., No. - 3 - 3
% - 1.8 - 0.5
Greater than 10 hrs,
to 15 hrs.... .. ..o No. - - - -
% - - - -
Greater than 15 hrs,
to 24 hrs. . .oov e . No. - - - -
% - - - -
Greater than 24 hrs,
to 48 hrs..... . v No. - - - -
% - - - -
Greater than 48 hrs....... No. - - - -
4 - - - -
TOTAL 466 165 2z 633%

# In 97 cases the value was unknown.

Whilst all unconditional bails were released within one hour
of the bail determination being made, in almost 5% of conditional
bails the accused was detained for more than one hour after the

determination was made.

In all cases where a reason for any delay in bailing an
accused was given, the reason was recorded. These reasons are

presented in Tabie 19.

Table 1%. Reasons stated for delay in bail procedures

Reason No.
Accused was intoxicated................ e 12
Accused refused to sign bail forms/didn't

want bail.......... ... et s 6
Bail ¢onditions weren't met..... e 13
Kept in custody to serve warrant.......... e Z
Waiting for an acceptable person to arrive...., 3
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: Table 19. Reasons stated for delay in bail procedures
(continued)
Reason No.
Weekend (station busy/short staffed)........... 2
Age/identity unknown......... P e 1
Held for questioning on other matters...... e 2
TOTAL 41

The inability of the accused to meet the conditions imposed
and the intoxication of the accused were the most commonly cited
reasons for delay in the bail procedures.

i Comments on the time taken to complete bail determinations
are also discussed in Chapter Three of Part I.




CHAPTER THREE. OPERATION OF THE BAIL ACT

Police interviews

At each of the 13 police stations visited in the study an
attempt was made to interview all available policemen who might
have been involved in implementing the Bail Act. The
interviews were conducted between May and October of 1980. A
total of 46 policemen ranging in rank from senior constable to
inspector were interviewed: all were male. The number of
persons interviewed at each station ranged from two to eight and
depended upon the availability and willingness of the police
themselves.

Interviews were conducted in an informal manner in order
to elicit as much information as possible about those issues
regarding bail which each policeman thought were significant.
Police were asked to comment about both the Bail Act per se,
and about the implementation of the Act. A 1ist of questions
{Appendix IV) was used where necessary to direct the interview to
issues of relevance to the study.

The inferences which can be drawn from the interviews are
of course limited. The sample of police spoken to is not
representative of the N.S.W. Police Ferce in general, nor even
of the stations visited since in some instances only a small
proportion of the total staff complement of a station was
available for interview. However the interview data are
instructive of the way in which police in city, suburban and
country police stations have experienced the implementation of
the Bail Act in the first seven months of its operation.

General comments on the operation of the Bail Act

A great deal of variation between police stations and
within police stations was evident in the comments which were
made about the new Act. Whilst some police officers expressed
extreme opposition to the Act, others were in agreement with
the spirit of the legislation but found some difficulties in
the procedures associated with its implementation.

Several officers said that the initial opposition by the
police and the N.S.W. Police Asscciation to the Act was
unwarranted, and was based upon "the inherent conservatism of
the police force" rather than upon the Act itself. Some officers
felt that the new Act had introduced problems for the police;
others felt that there were no problems with the new bail
procedures which dida't also occur under the previous system.
it was also said by a number of police that the Bail Act per
se had not posed any substantial difficulties to pelice, Eﬁf
that it had tended to exacerbate existing problems:

+., the Bail Act in itself is not a great
change in administration, but superimposed
on staff shortages and existing problems it
has a shockwave effect.

It was felt by some police interviewed that many of the
problems associated with the administration of the Bail Act would
be overcome as police became more accustomed to using it.

VLIRSV
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A number of police thought that procedures used under the
previous bail system could have been maintained with new
directions to the police about the use of non-money bail and
conditional bail.

Most officers expressed approval of the attempt in the
legislation to remove the emphasis from money bail. 1In several
cases, however, police said that making accused persons pay money
bail was the only way to ensure that they would appear at court.

Concern was expressed in a number of interviews that the
police were not sufficiently protected by the Act. It was
thought that the recording of reasons for bail decisions might
lay open the way for criticism of the police. It was also
ctaimed that the Act shifted a lot of the responsibility for
bail from the courts to the police.

Many of the officers interviewed were also concerned that
the Bail Act places too much responsibility on the station
sergeant, especially in those stations which do not have a
designated bail sergeant. The station sergeants in such stations
have to deal with the same volume of work as was the case prior
to the Act, but with the additional responsibility of bailing.

It was also felt by some officers that the designation of special
bail sergeants took valuable senior officers out of the
mainstream of police work and restricted them to working chiefly
inside the police stations.

Comment was also made on what some officers saw as a
possible anomaly in the Act. They were concerned that whilst
there is no presumption in favour of bail for the offence of
armed robbery, this presumption does apply in cases of murder.

Police expressed a desire for feedback about the way in
which the Act was working, and some requested guidelines about
what sort of bail to give certain offenders, especially drug
offenders.

Positive features

Whilst some officers saw nothing advantageous in the new
system of bail, others praised a number of features of the
legistation.

Unconditional bail was seen by one officer as a major step
forward against discrimination. The provision for unconditional
bail was also seen as having several associated advantages for
police administration. Most police officers thought it speeded
up the procedure. As cone officer said:

Unconditional bail is good - it lets
vou put P.C.A's and shoplifters through
like sausages.

Without the requirement for money bail accused persons don't
have to be put in the cells whilst waiting for someone to bring
the bail money. This means

You don't have to write dockets for

the accused's property, put the property
in the safe, then go through the motions
of returning property when someone
brings the bail money, and you don't
have the worry of money in the safe.

Unconditional bail was thought by most of the officers
interviewed to be quicker and better than the previous bail
system. Some officers also felt that conditional bails were
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quicker, since in many cases there was now no need to walt for
a surety to arrive. Many other officers did not agree however
that there was any time saving associated with conditional
bails.

Police also saw as a major advantage of the new Act that
it allews more persons to be released from custody prior to their
appearance at court, whilst at the same time providing a wide
range of conditions which can be imposed upon the accused.
Several police mentioned that the f£lexibility of conditions which
can be imposed under the Act was a great advantage to the police
in enabling them to tailor the conditions to the offence,
especially in dealing with domestic disputes. The Act was also
said to provide plenty of scope for the police to refuse bail
where rTequired.

The provision of a further charge for failing to appear
in accordance with the bail undertaking was seen as a positive
feature of the Act by most of the officers interviewed. It was
thought that the number of persons failing to appear was smaller
under the Bail Act than had been the case previously.

The knowledge that they can be charged
with a second offence probably is a
stronger incentive to appear at court
than a deposit of money.

Some officers did not agree and thought that the problems
they had encountered in implementing the new Act were in no way
justified by having more people appear at court.

Several officers thought that the provision of guidelines
for bail decisions provided protection for police against undue
criticism, although other policemen were concerned that the Act
did not provide them with sufficient protection from possible
criticism.

Problems in the operation of the Bail Act

Most of the problems enumerated in the interviews with the
police were procedural ones and were not due to anything inherent
in the legislation. Many police expressed some confusion about
the interpretation of the Act, and about the new procedures for
baii. Whilst undoubtedly many such problems will be resolved
s the police become more accustomed to using the Act, a number
of issues were raised which warrant serious attention.

The problem which was most frequently mentioned by the
police concerns the forms which they are required to complete.

The police officer responsible for bail may use from one to
five forms depending upon the nature of the bail determination:
multiple copies are required in all cases. There are also three
information sheets, two of which must be given to the accused
{Appendix V3.

In general most police thought that there were too many
forms, that they were poorly designed, cumbersome to complete
and contained too much legalistic jargon. It was said that most
accused persons had difficulty understanding the forms, and that
valuable police time was being wasted in lengthy e¢xplanations
of forms which were supposed to have been designed for the
information of the accused person.

The looseleaf nature of the forms was said to create
additional problems with regard to record keeping and filing,

prsa
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and many officers requested the return to a book of forms as

was the case under the previous system. The necessity of typing
on both sides of a form when multiple copies are required was
seen as a problem in that rearranging the copies and carbons
wasted police time. Several officers suggested the use of carbon
impregnated forms so that the completion of multiple copies would
be easier. Many police thought that such problems teflected
insufficient consultation between the legislators and the police
force in the design of the Act and its regulations.

Details about the problems being experienced with each of
the bail forms, and suggestions for possible changes are offered
in a later section of this report.

An associated problem reported by at least same of the
police interviewed was the claim that the new system of bail
takes considerably longer than was the case under the previous
system. However, a great deal of variation in opinion between
different stations was evident on this issue.

Some suburban and country stations found that most of the
accused with whom they dealt could be released upon unconditional
bail. Suvch stations saw the new Act as saving a great deal of
time since almost all officers agreed that unconditional bail
was a much quicker procedure than the previous system. But
in stations which tend to deal with more serious charges, and
in city stations where many accused are unknown to the police
and may be of an itinerant nature, a large percentage of bail
determinations tended to be conditional bails {see Table 5)
which police claim take up a lot of time.

Bails which require an acceptable person were said to take
the longest period of time, both in terms of locating someone
suitable and in completing the requisite documentation.

Some officers did say that this problem is in no way different
to that which occurred under the previous system when police
frequently had to wait for a surety to arrive at the station.

The provision for conditional bail with the requirement
that some form of security be deposited was questicned by quite
a number of the police interviewed. They foresaw problems in
pelice being required to assess the valuc of property tendered
as security, and in storing such property. The deposit of
passbooks was not seen as satisfactory security since 1t was
claimed that the holder of the account could still operate that
account if he or she signed a statutory declaration saying that
the passbook had been lost. A number of officers stated that
they would not specify a conditiondl bail which required security
because of these problems.

Police also showed concern with the requirement that a bail
determination be made for each charge laid against an accused.
There is no explicit statement in the Act that a separate
determination is required on each charge. However the N.S5.W.
Police Department training lecture states that

A separate bail determination must
be made for each offence, even if they
are under the same section (1i578:3).

The instructions also state that where possible the same
form/s should be used for all the determinations. While some
of the police spoken to based their opposition te this
requirement on the extra time it would take to make a separate
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determination on each charge, other officers appeared to have
misunderstood the instruction, interpreting it to mean a separate
form for each charge.

Many of the police spoken to asked that this requirement
he waived, saying either that bail should be determined on the
most serious charge only, or that all offences should be
considered in making a single determination. Other police found
that this requirement caused no real problems, although it did
take longer than a single determination. They also pointed out
that difficulties may arise where a determination was based on
one charge only ané that charge was not proceeded¢ with. They
questioned whether in such a circumstance the bail undertaking
would then be taken as referring to other matters with which
the accused may be charged or whether a new bail undertaking
would have to be made.

80T 2

A number of police complained about the requirement of
rating an accused person’s background and community ties. Whilst
few police saw no value in having this information when making
a bail determination, most cemplaints concerned the time it took
to gather the information, and the nature of the form (Form 4)
designed for recording it. Some police thought that this
information was already routinely colliected by the arresting
police, and that the cnly problems to arise in this regard were
due to accused persons being unable to understand or record
such informaticn on the form provided. Some officers also
guestioned the value of a numerical rating system which does net
have a pass or fail mark.

PPN g i 73

A
Many of the police spcken to had not considered the i
background and community ties rating in terms of the value such i
information may have to a magistrate in any subsequent bail
hearing, but had considered it only in terms of the time it took
to complete and the utility it had for the police themselves.

Several police also found the bailing of juveniles to be
a problem. They questioned whether a juvenile could lawfully
sign a bail undertaking. Section 5 of the Bail Act states that

this Act applies to a person whether
or not he has attained the age of 18 years,

prevail over that Act should any inconsistency arise. However i
a number of the police interviewed indicated that they would
not release a juvenile om his or her own undertaking, but rather :
would require an acceptable person to vouch for the accused and :
sign an acknowledgement (Form 6). When releasing a person under i
the condition of an acceptable person an additional bail form ‘
is required to be compieted and this takes a longer time to
process than the simple unconditional bail. Some police find
this inconvenient and asked whether an unconditional bail could
be used with a parent or guardian co-signing the form.

. This reluctance on the part of some police to reiease
juveniles on unconditional bail not only increases the time and
paperwork inveolved in the hail determination but may also
discriminate against the juvenile accused. In the first instance
conditional bail is more onerocus than an unconditional -
determination. This may be interpreted in future proceedings '
as an indication that the accused is not reliable. Juveniles
not living with their families may also have problems in
producing a person acceptable to the pelice to guarantee their
appearance at court.

and an amendment to the Child Welfare Act makes the Bail Act S
|
|
|
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Inquiries at several children's courts indicate that a

.number of children are appearing off bail on their own

undertaking, that is at least some police are allowing them to
sign bail forms on their own behalf. The apparent confusion
experienced by some officers on the question of bail for
juveniles suggests that some attention should be paid to this
issue in future staff training.

Police at one of the stations visited were concerned about
the issue of charging persons with the offence of failing to
appear in accordance with a bail undertaking. These officers
thought that it may be difficult to follow up all cases in which
a person failed to appear at court. It was said that police
don't issue many warrants, and that the system would become
unworkable if warrants were issued in all cases where an accused
failed to appear.

Some criticism was also offered by a number of the police
interviewed about the attitude of magistrates to charges of
failure to appear, under S.51 of the Bail Act. It was claimed
in cone area that most such charges were dismissed, and that
penalties as low as 50 cents fines were being imposed. Such
criticisms were not aimed at the Bail Act per se, but rather
at the application of the legislation in ceértain courts.

Other problems being experienced by pelice in implementing
the Bail Act appear to be specific to certain areas.

In a number of police stations in the study it was reperted
that bailing non-Emglish speaking persons was a problem. This
was particularly the case in the western suburbs of Sydney where
a number of hostels are located for migrants new to Australia.
Such problems seem to have been anticipated to a degree in the
implementation of the Act in that information forms for the
accused are printed in seven languages. However, there are no
bail forms printed in the Vietnamese language, which is proving
a problem in several areas which have a high concentration of
Vietnamese people. It was also suggested that forms should be
available in Maltese and in Macedonian, since many of the
Yugoslav people resident in Australia speak Macedonian and not
Serbo-Croation, for which a form is available.

Although a twenty-four-hour-telephone-interpreter service
is currently available to police, some police found the service
difficult to use. Several police also stated that telephone
interpreting was not an effective answer to the problem
¢specially due to the large number of forms which may be involved
in the bail procedure and which would need to be explained to
the accused. .

It is instructive also that the N.S.W. Police Department's
on-the-job training lecture on bail (1978) devotes only one line
to the problem of non-English-speaking persons:

If an interpreter is required,
telephone 221-1111.

The concern evidenced by police surely indicates a need
for more consideration to be given in the training of police
officers to the problem of making a bail determination for non-
English-speaking persons.

. Special problems were also evident in police stations which
have a high volume of charges, This was particularly true of
the metropolitan police stations where a combination of high
work load and a iarge proportion of serious charges was said
to make the implementation of the Bail Act difficult, Police
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at such stations reported that the need to use conditional bails
for a large number of cases slowed down the bailing procedure,
especially where there were multiple offenders, and necessitated
people being held in the cells awaiting hail. Delays were
particularly noted on night shifts and on weekends, and it was
suggested that two bail sergeants should be placed on duty at
such times to remedy this situation.

Some difficulties were also reported by small stations where
only a car crew was placed on roster for night duty and there was
no station staff. It was reported that procedures under the new
Bail Act kept car crews off the rcad for a longer period of time
than was the case under the previous system of bail.

One possihle anomaly was identified which affects the bail
procedures in isclated areas. The Act specifies that where a
person is refused bail or cannot meet the conditions under which
bail is granted, such person should be brought before a court as
soon as practicable (5.20). Section 25 goes on to state that for
a person refused bail no adjournment by a magistrate, or a
justice who is a clerk of petty sessions shall exceed eight days,
and no adjournment by a justice who is not a clerk of petty
sessions may exceed three days.

The anomaly arises in that whilst a person refused bail
by a magistrate or justice must be brought before the court
within & specified time, there is no such time specified for
people refused bail by the police or unable to meet the bail
conditions imposed by the police or the court. Section 20 states
only that the accused be brougnht before a court as soon as
practicable. This is a particular problem in country areas where
the defendant may remain in the local lock-up for a comsiderable
period of time before the next regular visit of the circuit
magistrate.

It is probable that such problems will always exist in
isolated areas where there is no resident magistrate, and it
is difficult to see how this problem might be overcome.

Since a number of problems enumerated by the police are
associated with the documentation reguired under the Act,
we will examine in detail the issue of the forms themselves.

Comments on the bail forms

(a) Form 1 and Form 2

. The Bail Act specifies that all persons must be informed

in writing in respect of their entitlement to or eligibility for
bail (S8.18)}. Form ! and Form 2 provide this information and are
available in seven languages (Arabic, Greek, Italian, Serbo-
Croation, Spanish, Turkish and English). Police have also
requested that these forms be made available in Vietnamese,
Maltese and Macedonian.

. The most common comment which police made about these forms
is that "nobody ever understands them". The forms adopt the
legal terminology used in the Act itself. For example, in
listing the bail conditions which may be imposed upon an accused
person, condition '"h" states that:

... one or more acceptable persons deposit with
the authorised officer or court a specified amount
or amcunts of money in cash and enter into an
agreement or agreements to forfeit the amount or
amounts deposited if you fail to comply with your
bail undertaking ...

iAW
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Such language is difficult for persons with no legal
background to understand, and may be totally incomprehensible
to less educated persons and to young offenders.

The information sheets also make reference to sections of
the Act. Form 1 begins: "Pursuant tc Section 8 of the Bail Act,
1978..." Such references have no meaning at all to any person not
conversant with the legisiation. This is despite the
recommendation of the Bail Review Committee (Anderson and
Armstrong, 1977} that all aspects of bail should be readily
understood.

The Attorney-General said in his speech in the Legislative
Assembly on 14 December 1978 that

... the bail review committee was of the
opinion - and this Govermment shares that
opinion - that all aspects of bail

should be stated in clear and precise
terms which can readily be understood

by courts, police, lawyers and, most
importantly, by the news media and the
general public (Walker, 1979:2).

It is unfortunate that this aim does noit seem to have been
achieved. Indeed many police commented that much of their time
was wasted in explaining these forms to defendants who, having
read the forms, still had no understanding of their entitlements
as to bail.

The efforts which were made to enable non-English-speaking
persons to be informed of their rights have also been largely
wasted in that the terminology used in the forms is not at a
level which can be easily understood by most persons. The
difficult nature of the language used in Forms 1 and 2 is even
more striking when one considers that the Act is designed to
apply equally to adults and to juveniles.

If it is truly intended that accused persons should be
informed in writing of their rights as to bail then it is a
matter of great importance that Forms 1 and 2 be redesigned
in simple language which avoids the use of legalistic_ jargon.
WhiTlst it is recognized that any departure from the terminology
used in the legislation may result in differential
interpretations of the provisions which exist for bail, the
greatest consideration must be given to simplifying these forms
if they are to be of any value to the majority of accused
persons. Perhaps all forms printed in languages other than
English should also include information about the availability
of interpreter services.

It was also suggested by police that Form 13 - the notice
respecting a review of the bail decision - should be incorporated
with Forms 1 and 2, so that all the information which the gccused
requires is on a single sheet.

(b} Form 3

This form, an application for bail by a person who is in
custody, is not completed by police but rather by the accused,
by his or her soliciter, lawful spouse, parent or guardian.
The police therefore had no comment to make on this form.




{c) Form 4

Form 4 is a background and community ties questionnaire
which provides a rating of the accused person in accordance with
gection 33% of the Act. The form is not required to be completed
in all cases but is restricted to the fellowing situations:

1. In all cases where the court has indicated it
wishes such information before it;

2. Where bail is to be opposed or where it is likely
that the accused will not he released on bail;
or

3. In respect of serious offences which cannot be
disposed of summariiy.

In addition, police inmstructions on bail state that the
form need not be completed

where it is very likely that the case
will be finally determined on the first
appearance of the accused before the Court
and the authorised officer does not require
a Form 4 to be completed to assist him in
making his bail determination. The Form 4
is not requested where bail is determined
under Section 8 {N.S.W. Police Department,
1978:13).

The form is to be completed by the accused person and
verified where possible by the police. The responses by the
accused are allccated peints in accordance with a standard scale,
but no pass or fail level has been set. The accused person is
under no obligation to complete the form, nor to nominate a
person with whom the information on the form could be checked.

This form attracted the most vehement comments from the
police. The most frequent comments are listed below.

(i) Difficulty in completing the form

The form was criticized as being too difficult for most accused
persons to understand. For example the imstructions state:

mark with an "x" one answer oniy in
each category (A-E incliusive) if it
is true, and complete the additional
particulars where applicable.

Police said that they had to spend a lot of time explaining
the forms to accused persons who did not understand the
terminclogy used.

Not only are the instructions difficult for some people
to follow but they are located at the end of the form rather
than at the beginning.

It was reported that further difficulties were being
experienced because the response categories were too similar
and were expressed in a confusing manner. One example cited
1s in Section A where:

T
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I live with my immediate family AND
have at least weekly contact with other
immediate family members

is an alternative to

I live with my immediate family OR
have at least weekly ccntact with
my immediate family,

Many accused persons reportedly could not differentiate
between the two alternatives.

In addition, difficulties were said to have arisen because
the response categories are not mutually exclusive in all
sections. In the section on employment,

I am being supported by my family or
my savings

and

I am unemployed and not receiving
unemployment benefits or other form of
pension

are alternatives although they may both be true. Neither are

the response categories said to cater adequately for all
circumstances. In some areas where there are a large number

of seasonal workers who work when and where they can, it was said
that the forms did not adequately allow for such situations in
the responses provided. Questions were also raised about the
adequacy of the responses to cater for visitors to Australia.

Associated with the difficulties mentioned above is the
claim by the police that the form takes too long to complete,
particularly when it is considered that the background of the
accused is only one of a dozen issues which the pelice should
consider in accordance with Section 32 of the Act. Attention to
the previously mentioned problems may reduce the time required to
complete the form. ’

{ii} The information provided by the accused cannot be
meaningfully assessed

Police instructions state that inquiries about the
information on Form 4 should be discreet and suggest that the
accused should be asked to nominate a person with whom they can
check the information. Police cofficers say that where the
accused does not nominate someone, checking is made very
difficult. It was said by some officers that to check the
responses thoroughly would take hours, and several officers said
that they didn't consider it possible truly teo verify the
information. One officer suggested that attempts to check the
veracity of the accused's responses may constitute an invasion

of privacy. .

Many police also questioned the value of making any such
rating of the accused's background when no pass or %ail mark
exists. This criticism could be answered perhaps by the argument
that the use of a rating scale at least provides some cbjective
measure against which the accused's background can be assessed.




- 49 - !

(1i1} Accused persons refuse to complete the form

Some officers said that they rarely used the form because :
accused persons refused to complete it. Two officers said that
they usually told accused persons not to complete the form if
they didn't want to. It was also said that some people who chose
to complete the form refused to provide details of previous
convictions - some others simply did not know the required
details.

Other police officers spoken to said that they had no
trouble in getting accused persons to complete the form because
they didn't tell them that there was no obligation to do so.

&
{iv} The form is discriminatory : %
£

Claims were made that the rating scale discriminates against
young people and migrants. Persons who have been working for
only a short time, who do not live with family members, and who
have not lived at their present address for a long period of
time, as may be the case with many young adults and migrants, _
rate lowly on the scale. 1

However, since there is no '“pass" or “"fail" mark specified ! !
and the rating is only one of the factors to be considered in '
the bail determination, it is unlikely that the rating scale !
will lead to systematic discrimination.

{v) Disclosure of previous convictions te the magistrate

Several police questioned the propriety of a form which i
was designed in part to provide information to magistrates, ;
including details of previous convictions. They were concerned
that the magistrate hearing a bail application at which a Torm
4 was tendered, may also bhe the magistrate who would determine
the case. In this situation the magistrate would know the
accused's record before hearing the evidence presented, although
a magistrate should not be given this information untii 3
after the case is determined. i

This problem also existed under the previous provisions
for bail where an accused person's prior record was used as
evidence at the bail hearing before the same magistrate who |
ultimately heard the case (as happens commenly in suburban and '
country areas). It is difficult to see how this problem might B '
be overcome, particularly in those courts where only one
magistrate sits.

i

Not all police saw Form 4 as a problem. Some said that i
they found it very useful and, since it was only required to i
be used in a small proportion of cases, the time taken to [
complete the form did not present any real problem. Again there T
was a considerable difference in the comments made by the staff '
at busy metropolitan and suburban stations as compared to the
country police stations. This seems to reflect both the workload
of the station and the nature of the charges with which a given
station commonly deals.

] It is evident that Form 4 needs to be redesigned with the
instructions and responses presented in a clear and simple

manner. It should Be ensured that the response categories are
mutually exclusive. Ambiguities in its use in bail decisions
should pe removed and some consideration given to the kind of
non-police professional support and training required to ensure

its adequate completion by the accused.
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(d) Form 5

Form 5 is the undertaking required to be signed by persons
granted unconditional bail. The form also incorporates a warning
that failure to comply with the undertaking is an offence.

This form gained almost universal approval from the police.
Most thought it was simple and quick to complete. Several police
officers commented that it was much quicker than under the
revious system, and that there were no problems associated with
its use.

One policeman commented on the layout of the form saying
that it was confusing. He questioned the necessity for the line
which appears between the undertaking itself and the accused's
signature. Several officers suggested that the forms should
be issued in a book allowing for three copies to be made, and
which should be numbered to remove the problems of accounting and
filing.

Although the form uses the same legal terminology used on
the other forms, none of the police mentioned this as a preblem.

Some police suggested that this form should be incorporated
with Form 5A - the bail undertaking used for conditional hails
- in a single undertaking which would specify the type of bail
granted and the conditions imposed, if any. This was in fact
the way in which the bail undertaking form was originally
designed and the manner in which it was published in the
Regulations. However prior to the implementation of the Act,
the decision was taken to provide separate forms for
unconditional and conditional bails.

Since most bail decisions being made under the new Act are
unconditional bails (65% in the sample studied) it would seem
advisable to maintain a separate form in as simple a manner as
possible for unconditiomnal bails.

Given the comments previously noted about accused persons
having difficulty with legal terminelogy, it may be advisable
for Form 5 to be reworded in simple language consistent with
tThat recommended for use in all other forms,

(e} Form 5A

Form 54 is the form completed for all conditional
determinations. The form specifies the conditions with which
the accused must comply and warns of the penalties conseguent
upon a failure to comply with the bail undertaking. It also
incorporates an agreement by the accused and surety to
forfeit money in the event that the accused does not comply with
bail, or to deposit momey where such conditions apply.

At the time that the interviews with police officers were
conducted, Form 5A existed as an open-out sheet with printing
on three pages. Many police criticized this format, chiefly
because the open sheet was too wide to fit into a standard
carriage typewriter. This format was also said to be inefficient
since half of the third page and all of the fourth page were
blank. The format has now been changed to that of a single sheet
with printing on both sides (Appendix V). There is no
essential difference between the two formats - the newer version
simply has less space for the recording of conditions as to the
accused's conduct than was allowed on the earlier form.
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Many police were also critical of the manner in which they
are required to indicate on the form which condition applies
to the accused. The form 1ists eight conditions and the
authorized officer must strike out all conditions which do not
apply. ©Not only is this procedure said to waste time, but in
typing multiple copies with carbon paper, the copies often slip
out of alignment which means that the condition which the accused
must undertake to comply with may not be clear om all copies.
It was suggested that other methods of indicating the condition
which applies be used - such as ticking the appropriate box,
¢ircling the condition or putting an asterisk against it.

An additional problem also associated with the need to
complete multiple copies is that the form requires information
to be typed on both sides. This creates difficulties in that
carbons must be reversed and the copies recrganised to type
the second side. Police cfficers c¢laimed that a significant
reduction in the time required to complete the form could be
achieved if all sections requiring information to be typed in
were placed on the front of the forms and all additional
information was placed on the back of the form. It was suggested
that the use of carbon impregnated paper for the forms may
alleviate some of the problems associated with the production
of multiple copies.

Whilst some police complained of the time taken to complete
a conditional bail undertaking, others said that any increase
in this time was more than compensated for by the reduction in
time required to complete a Form 5 bail when compared to bail
under the previous system. It was also said that major delays
were being experienced with bails requiring an acceptable person,
both in terms of locating the person and having such person
attend the police station and in terms of completing the required
forms. However, this was also a problem under the previous
system of bail, and affected an even larger number of persons
under that system since there was no provision for unconditional
bail.

It is recommended that Form 5A be redesigned, in the light
of the comments offered by the police, in simple language and
in a ferm which can be quickly compieted.

(f) TForm 6

This form is the acknowledgement which an acceptable persen
is required to complete stating that the accused is a responsible
person likely to comply with his or her bail undertaking. The
form incorporates a warning to the person that making an untrue
acknowledgement is an offence.

Some complaints were made about the number of forms which
need to be complieted for conditiomal bails which require an
acceptable person. Criticisms of the form design were also made
with suggestions being offered that Form 6 be incorporated in
2 single form with Form 5A.

It was suggested that some changes to Form 6 would
facilitate the completion of split bails. (Split bail refers
to the situation where an acceptable person "is because of
distance or for any other reason unable readily to attend before
the authorized officer or court" that person may make an
acknowledgement at another police station or court.) It was
said that if the forms were issued in accountable books it would
be possible for the police or courts involved simply to exchange
the relevant numbers over the phone. As the system now stands,
topies of all forms invelved in the procedure must be exchanged
by the stations/courts invelved.

I e e
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{g} Form 7

The authorized officer must complete Form 7 for each case
in which conditional bail is granted, or where bail is refused.
Section 38 of the Act states that reasons should be recorded
for the refusal of bail, for granting conditional rather than
unconditional bail, and if conditions (b)-(h) on Form 5A are
imposed reasons should be given as to why they were imposed. The
officer must also recerd any request a prisoner makes for bail,
and where conditions imposed are other than those requested by
the prisoner, the reasons for that determination,

Opinion was divided about the intention of the form. Some
police questioned the need for such a form, claiming that it
could only lead to police being criticized for being too harsh or
too lenient in the bail decisions. Others thought that the form
was good because if questions arose about a bail decision, the
reasons for that decision would be clearly set down.

The form was criticized on the basis of design since like
Form 5A it requires responses to be typed on both sides, creating
problems in producing multiple copies.

{h} Form 13

Form 13 is the notice respecting the review of a bhail
decision which must be given to every accused persom. It was
suggested by some officers that this information could be
inciuded on Form 1 and Form 2 so that all the information which
the accused requires about the bail decision is on cne page.

It was requested that paragraph 5 of the form be reworded
in simpler language. This paragraph reads

A court in reviewing a bail decision
may affirm or vary that decision or
substitute another decision. A request
for review of a ball decision shall

be in writing in or to the effect of
Form 11, in Schedule 1 to the Bail
Regulation, 1979, a copy of which may
be obtained from a court office or at

a prison.

Summary

In summary, the main problems raised by police in using
the new legislation were:

(a) Form design;

{(b) Time taken to complete the bail determination and
documentation;

{c) The conditions requiring the deposit of security:

how to assess the value of the security, where and
how to store it, and whether passbooks actually
constitute sufficient security;

(d) The requirement for bail determinations to be made on -
each charge;

(e) The rating of an accused person's background and
community -ties;

(£) The bailing of juveniles;
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(gl Concern about issuing warrants in all instances where
an accused fails to appear, and the attitude, of
magistrates in dealing with this offence;

(h) Bailing non-English-speaking persons;

[i] High workload stations with serious offences have a
large number of time-consuming conditional bails;

(3) Small stations with car crews only say cars spend tao
much time off the road completing bails;

{k) The time which prisoners who are refused bail or

- unable to meet bail may have to spend im lock-ups in
isolated areas whilst waiting to appear before a
circuit magistrate.

it is prebable that several of the difficulties raised by
the police would exist regardless of whatever system of bail was
adopted. The charging and bail of non-English-speaking persons
will always present difficulties. Perhaps an expansion of
available interpreter services may ease such difficulties as
may greater attention to the training of police officers with
regard to this issue.

It is likely also that in isolated areas problems will
continue to exist for persons who cannot be released on bail,
and must remain in police cells until they can be taken before
a magistrate. In some cases it may be possible for prisoners ;
to be transported to the nearest magistrate for a hearing. This i
will not always be possible, and it is difficult to see how this
problem could be overcome given the existing manner in which
the court system is organized.

Other problems raised relate either directly or indirectly
to the procedures which exist under the Bail Act. The
streamiining of such procedures, especially with regard to a
Tedesign and simpiification of the forms required is strongly
recommended and should act to ameliorate the situation to a large i
degree. The conditions under which Form 4 is used should be T
reviewed, including its place in the bail decisiom, its
relationship to other forms and the circumstances under which it
is completed.

The problems of small stations and those of busy
metropolitan stations appear to relate also to manpower and
organizational issues and a consideration of such issues by the
relevant divisions of the N.5.W. Police Force seems warranted.




CHAPTER FOUR. DISCUSSION

The data presented in Chapter Two above together with the
interviews discussed in Chapter Three above highlight a number of
both positive and negative features associated with the operation
of the Bail Act.

On the positive side, unconditiomal bail which accounted
for the greatest percentage of bail determinations in the study
{65.2%), was found to be quick and easy to complete. In over
75% of unconditional bails the accused was released from custody
in one hour or less from the time of being charged.

Unconditional hail was the most common determination for
persons charged with summary or summary/indictable matters:

‘more than 50% of persons charged with larcemy, unlawful

possession of property, driving, betting, offensive and related
behaviour, drink driving and other offences were granted
unconditional bail. Persons charged with more serious offences
were commonly granted conditional bail and in 7.3% of cases bail
was refused. Robbery and extortion offences had the highest
rate of bail refusals (37.5%).

The movement in emphasis away from money bail was also cited
as a positive feature of the Bail Act. Of the 198 cases in which
conditional bail was imposed, 77% didn't require the deposit
of cash or security. In those cases where cash bail was
required, the amounts ranged from $50 to $1,000 with $200 or
less being the required amount in more than 60% of cases.

The ability teo tailor conditions to suit the circumstances
of individual cases was cited as an important element of the
new bail provisions. The conditions most commonly imposed were
those requiring the accused to agree without the deposit of .
security to forfeit a specified sum of money in the event that
he or she should fail to comply with the bail undertaking, and
the acknowledgement of an acceptable person that the accused
is a responsible person likely to comply with the bail
undertaking. However, in 13 cases the accused was unable o
meet the conditions of bail and hence remained in custody.

Associated with the de-emphasis of money bail are a number
of advantages for the police. With fewer people being-held
awaiting the arrival of sureties or the bail money, the police
spend less time collecting and accounting for money and
prisoner's property, and in supervising prisoners.

The provision of guidelines for bail decisions was also
cited as a favourable feature of the new legislation, as was the
wide discretion which police have to refuse bail where necessary.

One area of concern indicated by the study was the bailing
of juveniles. There was a low rate of unconditional bails and
a high rate of bail refusals for juveniles, and police expressed
some confusion ahout bailing young offenders. The large
proportion of juvenile offenders granted conditional bail with
the requirement that an acceptable person acknowledge the accused
to be a responsible person appears to reflect a reluctance
by police to release juveniles on their own bail undertaking.
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It may also reflect the lack of means of young offenders in that
without financial or material rescurces many of the other
available bail conditicns are inappropriate for juvenile
offenders. It is recommended that the issue of bail for young
people be given further considerationm,

The high rate of bail refusals for Aberigines in the study
is also an issue which warrants consideration: over 29% of
Aborigines were refused bail as compared to 7.3% of the sample
as a whole. It was not within the scope of this study to
determine the reascon for this high rate. It may reflect a
greater involvement by the Aborigines in the study in more
serious offences, it may reflect sample bias, or it may reflect
factors such as racial discrimination in the interpretatiom and
implementation of the Bail Act by police in towns with
significant Aboriginal populations. However, it does not appear
to reflect any aspect of the legislation.

Other causes for concern over the refusal of bail were
the number of juveniles refused hail - 26.4% of those refused
bail were aged less than 18 years - and the reasons which were
stated for the refusal of baii. 1In several cases it appears
that the reasons which were stated for the refusal of Eal] did
not fall within the criteria specified in the Act. Whether this
is cue to a lack of understanding of the new Ilegislation by the
pelice, especially during the initial months of the operation
of the Act, or whether it indicates a disregard by some police
for the Act and the police instructions regarding the Act is
unclear.

Considerable variation was evident between police stations
in the bail determinations made and in the time periods
associated with the determination of bail. This, together with
the interviews with police officers, shows that the Bail Act
is experienced and perhaps also applied very differently in
different police stations.

Whilst the allegation by police that the bail procedures
under the Bail Act would take longer than those under the
previous system of bail could not be evaluated in this study,
some inferences can be drawn from the data collected.
Unconditional bail in most cases was completed quickly, and did
not appear to provide any problems for police., Most police
commented favourably upon the provisions for unconditional baiil.
Conditional bails took consistently longer to complete.
Attention to the redesign of bail forms and the streamlining
of procedures should reduce the time invelved for all bail
determinations.

It is strongly recommended that prompt attention should
be paid to the redesign of the bail forms inm & ciear,
comprehensible manner with regard &iso to the ease with which
they can be completed by the police, and in the case of Form
4, by the accused. The information forms must be provided in
simple and clear language if they are to be of any value to
persons not versed in law. Attention should also be paid to
the need for forms in other languages than those which are
currently provided.

Other areas requiring review are those of the need to
determine bail on each charge and the problems raised concerning

the storage and assessment of goods offered as security for bail.

The needs of prisoners in isclated areas and the concerns
UVG; manpower in busy metropolitan stations are areas which
perhaps can best be considered by police administratiom.

|
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In the light of the doubt expressed by some officers that
the current system for the issue of warrants for persons who
fail to appear at court is adequate, it is also recommended

that that system be reviewed.

The finding that over 90% of persons charged in the study
pericd were released from custody prier to their appearance at
court reflects favourably upon the legislation. Attention to
procedural matters and some comsideration of the needs of the
young, migrants and Aborigines should act to improve the manner
in which the Bail Act is, and can be, administered by the

police.
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and experience has shown that courts provided
with such information will increasingly act upon
it, releasing greater numbers of defendants
without any significant rise in the level of
absconding (Anderson and Armstrong, 1977:26).

The Committee also based its recommendation upon the _
findings of a trial of such an objective test as predictive of
failure to appear in court for a N.S.W. sample. It was found

that:

When matched samples of absconders, offenders
granted bail and people held in custody were
examined, it was found that the Manhattan test
would have been a far more accurate identifier
of the good and bad risks than the actual
decisiorn made by the judges. Almost all those
defendants who absconded on bail would have
failed the test and virtually all those who
were successfully released on bail would have
passed. Significantly, a large proportion of
those held in custody pending trial would have
been released on their own recognizance (Anderson and
Armstrong, 1977:25).

Under the new legislation the background and community ties
of an accused person tepresents one of 12 factors which shoyld,
where possible, be considered in the determination of bail for
those cases where an accused person is charged with an offence
which does not carry a right to bail. The Act provides for a
questionnaire, Form 4 (see Appendix V), to be completed by
accused persons as the basis for this rating, although the
accused is under no obligation to complete the form. The Act
does not specify which agency or agencies are responsible for
administering the questionnaire, following the suggestion of the
Bail Review Committee that no formal mechanism be established
{Anderson and Armstrong, 1977:26). In practice this has meant
that the use of the questionnaire has been left entirely to the

police.

Prior to the introduction of the Bail Act, concern expressed
by the N.S5.W. Police Association about staffing levels and
resources led to a decision that rating the background and
community ties of accused persons only be required in certain
specified circumstances {see Chapter Three of Part I). This has
resulted in the form being used in only a small number of cases,
and in very few cases is it obvious that any attempt has been
made to verify the responses provided. The use of Form 4 is
discussed in some detail in Chapters Two and Three of Part IT,
where it is also noted that the current rate at which the form is
used is not sufficient to allow any validation of the scale as
predictive of the accused failing to appear before the court.

In addition to assessing the use of Form 4 in bail
determinations, other issues central to the monitoring of the
new legislation include:

(a) The evaluation of the use of different types of bail
and particularly the relative use of "financial" bail
as opposed to "non-finaneial" bail;

(b) The characteristics of accused persons granted
different types of bail, or refused bail;

(c) The number of persons failing to appear before the
courts and the issue of warrants; and

(d) The operation of the legislation in the courts and

any problems which may exist in that regard as
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Table 26. Initial bail determinations for different age groups

Uncondi- Condi- Dispens-
tionail tional Refused ed with Total
Under 18 years.... No. 70 a4 16 0 130
& 53.9 35.8 12.3 0.0 160.0
18 years.......... No. 39 .14 5 . 0. 58
% 67.2 24,2 8.6 0.0 100.0
1% years.......... No. 44 12 2 0 54
% 74.1 22.2 3.7 0.¢  1¢0.0
20 - 24 years..... No. 154 62 6 2 224
% 68.7 27.7 2.7 0.9 100.0
25 - 29 years..... No. 7707 407 11 3 o131
% 58.8 30.5 8.4 2.3 100.0
30 - 39 years..,.. No. 93 33 11 3 140
. & 66.4 23.6 7.9 2.1 1064.0
40 - 49 years..... No. 47 10 5 1 63
% . 74.96 15.9 7.9 1.6 108.0
50 - 59 years..... No. 28 8 3 2z 43
% 68.3 19.5 7.3 4.9 100.0
60 years plus..... No. 14 Z -3 0 19
% 73.7 10.5 15.8 0.0 100.0
TOTAL. 562 225- .62 0 11 860%
® Excluded from the table are three cases in which age was
unknown.

The amount of cash bail required at the initial bail . .
determination is presented in Table 24. 1In 57.5% of cases the
amount of bail required was $200 or less.

) In 13 cases it was apparent that accused persons could not
meet the conditions of bail imposed. These cases were examined
in detail in Part T of this report. In cases of bail decisions
made by the court it was not apparent from the court papers
whether in fact the accused person was able to meet the
conditions of bail which were imposed.

Sex differences in the bail determinations made are evident
in the data shown in Table 25. Temales were more likely than
males to be granted unconditional bail and were also' more likely
to have bail dispensed with than were males. Table A in Appendix
VII shows that females were charged with less serious offences
than were males: no female was charged with sexual offences,
or with robbery and extortion and there was a much lower
incidence of charges involving offences against the person for
females (1.3%) than for males {5.9%).
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The initial bail determinations made for people of different
ages is shown in Table 26. The lowest percentage of
unconditional bails was for persons aged less than 18 years.

This age group also had the highest percentage of conditional
hails and the second highest percentage of bail refusals. For
all age groups unconditional bail was the most common
determination. Persons aged 60 years or over had the highest
percentage of bail refusals. Tabhle 27 shows the conditions

of bail which were imposed fpr different age groups. For all
age groups from 18 to 40 years the condition most commonly
imposed was that the accused agree, without security, to forfeit
a specified sum of money. For persons aged less than 18 years
the conditop most commonly imposed was that an acceptable person
acknowledge the accused to be a responsibie person (65.9%). For
persons aged 50-59 years the most commonly imposed bail condition
was for an acceptable person to deposit cash. There were only
two persons in the §0 years and over group who were granted
conditional bail - in one case an acceptahlie person was required
to deposit security and in the other case an acceptable person
was required to deposit cash.

The low incidence of unconditional bails and the high
incidence of conditional bails requiring that an acceptable
person acknowledge the accused to bg a responsible person for
juveniles may reflect a reluctance by courts and authorized
officers to grant unconditional bail to juveniles. Taken
together with the high percentage of bail refusals, this might
be said to be a reflection of a greater involvement by juveniles

"in more serious offences. However, reference to Table B In

Appendix VII shows that whilst a higher percentage of juveniles
were charged with break, enter and steal offences than were any
other age group, they were not oyer-represented in relation to
charges for any other serious offence when compared to other -
age groups. The most frequent charge laid agaimst juveniles
was that of larceny (49.3%).

Table 28 shows the bail determinations made for persoms
with different ethnic or racial backgrounds. For all groups
except New Zealanders and North Americans (small sample} the most
frequent hail determination was unconditional bail: New
Zealanders and North Americans were equally likely to bhe granted
conditional bail as unconditional bail. New Zealanders alsoc had
the highest incidence of bail refusal {14.3%}. Whilist Aborigines
had 3 relatively high incidepce of unconditional bail (75,4%),
they also had one of the highér rates of bail refusals (8.2%) and
a low rate of conditiomal bail (16.4%). A table of offeniée by
country of birth is included in Appendix VIT {Table C). New
Zealanders had a higher incidence of charges for offences against
the person, and drug offences than did other groups.’ The number
of North Americans in the sample was too small to allow any
consideration of the bail determinations which were made in terms
of offence, Aborigines had a higher incidence of break, enter
and steal offences than did other groups which may account for
the higher rate of refusals. :
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Table Z28. Bail determination by country or region of birth

region of birth was unknown.

Uncondi- Condi- Dispensed
tional tionail Refused with Total
Agstralia )
non- :
Aborigine..No. 395 169 41 , 8 613 :
% 64.4 27.6 6.7 1.3 - 100.0 .
Australia i
Aborigine. .No. 46 10 5 0 61 i
% 75.4 i6.4 8.2 0.0 " 100.0 ; i
‘ g
New Zealand.No. 9 9 3 0 21 i
% 42.9 42.9 14.3 0.0 100.0 ¢
United . i é
Kingdom.., .No. 23 6 1 0 30 i ;
% 76.7 20.0 3.3 0.0 100.0 j !
]
Other §
Europe..,..No, 43 14 6 2 65
% 66.2 21.5 9.2 3.1 100.0
Middle East.No. 8 5 1 i 15
% 53.3 33.3 6.7 6.7 100.0 i
North - ;
America....No. 1 1 0 0 2 ; i
’ % 5.0 50.0 0.0 0.0 100.0 ’
f
Africa.,..,.No. 2 0 0 0 2 B
% 160.0 0.0 0.0 0.0 100.0 if
Asia........ No. 6 2 1 0 9 ' i
% 66.7 22.2 11.1 0.0 1¢0.0 H
Other.......No. 14 1 0 0 i5 |
% 93.3 6.7 0.0 0.0 100.0 ;
TOTAL 547 217 58 11 833% ;
* Excluded from this table are 28 cases in which country or
|




T

Table 20. Bail determination by occupation

Uncondi- Condi- Bispensed
tional tional Refused with Total
Professional/
managerial,. Np. 1 0 0 0 1
% 100.0 6.0 0.0 0.0 100.0
Semi-prof/
mniddle man-
agement.... No. 18 8 2 1 30
. % 63.3 26.7 6.7 3.3 100.0
Sales, small
business, cle- )
rical, skil- ’
led trade... No. 167 55 8 5 235
% 71.1 23.4 3.4 2.1 100.0
Unskilled.... No. 162 46 9 0 217
% 74.7 21.2 4.1 0.0 ©100.0
Student...... Ne. 39 i8 . 8 0 65
- % 60.0 27.7 12.3 0.0 100.0
Pensioner.... No. 35 16 4 1 56
. 62.8 28.6 7.1 1.8 10¢.0
Domestic..... No. 23 0 1 3 27
% 85.2 0.0 3.7 11.1 100.0
Unemployed... No. 102 65 28 1 186
_ % 52.0 33.2 14.3 0.5 100.0
TOTAL . 7 548 208 60 11 827%

* Exciuded from the table are 34 cases in which occupation
was unknown. : . . o -

The bail determinations which werc made for persons of
different occupationdl status are presented in Table 28. The
most apparent features of the table are the high percentages
of unconditiongl bails (85.2%) and cases im which bail was
dispensed with (11.1%) for the domestic category: all persons
whose occupational status was recorded as domestic were females.
These figures appear to reflect a lesser involvement by females
in offences of a serious nature. Table D in ﬁppen&ix VII shows
that charges of larceny (mainly shoplifting), offemsive behaviour
and fraud account for most cases where the accused was classified
as domestic. For each occupational classification
unconditional bail was the most common determination. The
unemployed were the least likely to be granted vnconditional
bail, and had the highest rate of both conditional bail and
refusal of bail. Students also had a high rate of bail refusal.
Table D in Appendix VII shows that a higher percentage of
students were charged with break, enter and steal offences than
were any other group; however, this alone does not account for
the mere stringent bail determjnations made for students. The
table does not indicate any relationship between principal
offence and the high rate of bail refusals for unenployed people.
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(b) First court appearance and bail on adjournment

No detail was available regavding court appearances for
64 persons in the sample. In 46 cases the court papers could
not be located, three cases had not been finalized at the court
of petty sessions level, two were not determined at the district
court level and in two cases proceedings were pending at the
court of criminal appeal. 1In 11 other cases the court papers
were said to be in transit between district courts in country
centres and the metropolitan office where they were to be filed.
pata for the remaining 879 cases are presented below,

Table 30 shows the number of persons who appeared before :
the court on the first occasion (excluding bail hearing) and !
the type of bail undertaking they had made. :

Table 30. First court appearance and initial bail

determinagtion f
i
Uncondi - Condi- Dispensed I
tional tional Refused with :
No. % No. % No. % No. §  Total i
fccused ;
appeared

No appearance 34 6.4 14 7.2 o 0.0 ¢ 0.0 48
Ex parte..... 2 0.3 0 ¢.0 0 0.0 0 0.0 2
No appearance @

with legitimate
BXCUSCuwsses 0 0.0 1 0.5 ¢ 0.0 0 0.0 1

TOTAL 535 106.0 194 160.0 54 100.0 1% 100.0 794%

%# Excluded from the table are 3 cases where detail regarding
the first court appearance was unknown. One person for whom
no information was available tegarding the initial bail
determination also failed to appear at court.

at court.... 499 93.3 179 g2.3 54 100.0 11 100.0 743 . %E
|
|
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Table 31. Offences with which persons who failed to appear
were charged and the issue of warrants

-Warrant No warrant B .

issued issued Total °
Against the personm........ 4 ) 0 4
Fraud, ccvueivnenensas N | 0 1
Break, enter and steal..... 1 . i 2
LarCeny..eeeereneancenns vee 6 8 14
Unlawful possession of

property... ... ... P | 1 1

Priving..eeeonenceanas ceene 3 2 5
Damage property......vox.. 0 1 1
Offensive behaviour....... 5 2 7
Drink driving........... e 7 2 9
Drug offences..veveanns - 2 0 pA
Other........ Seerererer e 1 2 3
TOTAL ) 30 19 - 49

For those cases where data were available, 93.3% of persens
on unconditional bajl and 92.2% of those on gonditional bail
appeared before the courts as required. A total of 49 people,
6.2% of the cases for which information was available, failed
to appear before the court without legitimate excuse. No person
for whom bail was dispensed with failed to appear at court.

The offences with which those persons failing to appear at court
were charged are presented in Table 31. Charges of larceny,
drink driving, offensive behaviour and driving offences accounted
for the majority of those cases where the accused person failed
to appear. Warrants were issued in most but not all cases of
failure to appear. In 5 of the 30 cases where a warrant was
issued, the accused subsequently reappeared and the matter was
relisted for hearing.




Table 32.
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Initial bail determination and hail on adjournment

Bail on adjournment

Dispensed
Initial bail Unconditional C€onditional Refused with Total
ditional. .No. 115 16 3 122 256
Uncon % 44.9 6.3 1.2 47.6 100.0
conditional....No. 11 80 10 i5 116
% 9.5 66.0 8.6 12.9 100.0
Refused, oo vun No. 4 13 19 0 16 i
% il.1 6.1 52.8 0.0 100.0 i
Dispensed No. 0 0 0 10 10 i l
witheevoevonr % 0.0 0.0 0.0 100.0 100.0 ]
Not recorded.. No. 1 ] 1 0 2 ‘ ;
% 50.0 0.0 50.0 0.0 100.0 j :
TOTAL 131 109 33 147 420%

¥ In 29 cases the bail determination on adjournment was unknown.

In 430 cases the matter was determined at the first
appearance (excluding the bail hearing) and there was no
adjournment. Table 32 shows the bail determinations which
were made for the 449 cases which were adjourned.

For those persons initially granted unconditional bail,
the requirement for bail was dispensed with in 47.6% of cases,
and a further 44.9% continued to be allowed unconditional bail.
In 6.3% of cases the accused had conditions imposed upon bail
at the adjournment and 1.2% of persons on unconditional bail
were refused bail on adjournment. For those persons originally
granted conditional bail, most (69%)} continued on that bail at
the adjournment. For 9.5% of thcse on conditional bail,
unconditional bail was allowed at the adjournment and the [
requirement for bail was dispensed with in 12.9% of cases. In i} '
8.6% of cases where an accused had been granted conditional baiil nL |
initially, however, bail was refused. Tor 47.2% of those refused i
bail at the first bail determination, bail was allpwed either
unconditionally {%1.1%) or conditionally (36.1%) on adjournment;
the remaining 52.8% centinued to be held in custody. All persons -
for whom bail was originally dispensed with were allowed to
remain at large without the requirement for bail.

The bail determinations made at the adjournment for

represented as compared to unrepresented defendants are shown
in Table 33.
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Table 33. Legal repreéentation by bail on adjournment

Repre- Unrepre-

sented % sented % Total
Continued.......... 97 42.0 27 25.0 124
Unconditional...... 12 5.2 6 5.6 18
Conditional........ 24 10.4 13 12.0 37
Refused............ 21 g.1 3 2.8 24
Dispensed with..... 77 33.3 59 54.6 136
TOTAL 231 100.0 148 100.0 339%

% Excluded from the table are 110 cases in which either legal
representation or bail on adjournment was unknown.

For persons who were lepally represented, the largest
percentage had their bail continued (42%) or bail dispensed with
(33.3%)}. Bail dispensed with was the most common determination
for persons who did not have legal representation (54.6%). A
higher percentage of persons who were legally represented (9.1%)
were refused bail than persons who weren't represented (2.8%).
Reference to Table E in Appendix VII shows that a higher
percentage of represented defendants were charged with offences
against the person, robbery and extortion, and break, enter and
steal offences than were unrepresented defendants. This may
account for the higher percentage of bail refusals for the
represented group as compared to the unrepresented. group.

(c) The use of -the background and community ties
questionnaire - Form 4

The introduction of the background and community ties
questionnaire was promoted as a means of ensuring that basic
infermation about accused persons be placed before the courts.
The Attorney-General said, in introducing the legislation to

.Parliament, that: "the value of such a rating primarily is that

it ensures that comprehensive information will be placed before
the Court and presented in an objective form" (Walker, 1979:6).
Consequently some consideration was given to the use of Form 4

for cases in the sample.

In 102 cases in the sample studied, a Form 4 was used: this
represents 12.3% of cases for which detail about bail forms was
available. The offences with.which accused persons were charged
in cases where a Form 4 was used are examined in Table 34,
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Table 34. The use of Form 4 for different offence groups

Form 4 Form 4 % in which

used not used Total Form 4 used
Against the person........ 10 27 37 27.0
sexual offences......... A ) 7 13 46.2
Pfostitution .............. 1 1 2 50.0
Robbery and extortion..... 4 4 8 50.0 '
Fraud. o eeevinrireininnaas . 5 17 22 22.7
Break,.enter and steal.... 3 33 36 8.3
LATCENY e e vt eanannensns 20 177 197 10.2
ﬁ;lawful possession of .

PYOPETEYrev rverananns ree. 4 20 24 16.7
Found with intent..... R | ¢ 1 160.0
Driving..«.coeeeens vasasae 2 37 39 5.1
Betting and gaming........ 0 16 16 G.0
FiTearms......oevsvensrnas 1 p/ 3 33.3
Damage property..... eenaas 3 25 28 10.7
Offensive behaviour....... 7 96 in3 6.8
Drink driving......... eras 16 200 216 7.4
Drug offences........vv... 17 40 57 29.8
Other.............. ceieeae 2 23 25 8.0

725 g27% 12.3

TOTAL 102

* Bxcluded frbm the table are 52 cases in which information

was not available.

P

The offence groups of found with intent to commit an

offence, prostitution, robbery and extortion, and sexual offences

had the highest incidences of the, use of Form 4, although for
each of these offence groups the actual numbers were small,

In terms of the actual numbers of cases in which Form 4 was used
20 (19.6%) were charged with larceny, 17 (16.7%) were charged
with drug offences, i6 (15.7%) with drink

with offences against the person.

driving and 10 (9.8%)

Table 35 shows the initial bail determinations which were
made for cases in which Form 4 was used.
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Table 35. Initial bail determination for cases in which Form
’ ) 4 was used

Form Form 4

4 used % not used % Total
Unconditional....... 28 28.3 489 73.5 517
Conditional......... 63 63.6 126 18.9 189
Refused.........4... 8 8.1 41 6.2 49
Dispensed with...... 0 0.0 9 1.4 g
TOTAL 99 100.0 665 100.0 764*

* Excluded from the table are 64 cases in which the court papers
could not be located, and 33 cases in which detail about the -
bail forms used was unknoéwn. - - R

The rate of unconditional bail was lower and the rate of
conditional bail "higher for those cases in which Form 4 was used
than for those in which the form had not been used. The rate
of bail refusal was also slightly higher for cases where the
form was used. Since police instructions direct that the form
is only required to be used-in cases where the court requests
it, where bail is to he opposed or it is unlikely that the
accused will be rpleassd on bail, or in respect of serious
offences which might proceed to a higher court (N.S.W. Police
Departmént, 1978), it is to be expected that bail‘decisions for -
cases in which Form 4 was used would be more stringent than
decisions for pther cases, -

An- attempt was made to gonsider whether any relationship
existed hetween scores on Form 4 and the type of bail which was
granted. It was found, however, that the scores recorded for
responses on individual items on the questionnaire did not always
relate to those responses. On item 1, for example, 22 of the 94
responses were incorrectly scored. It is possible in somse casds’
that the police, in attepmpting to verify the answers provided
on the questionnaire, found that the answers were false. If
this was the case, the discrepancy between the recorded answer
and thé scors might be due to police scoring what they krew:-td
be correct rather than the answer provided. However, there is
a column provided on Form 4 for the authorized officer or court
to use to indicate whether each of the responses have been
verified. This column should have been used to indicate ‘the
reason for any discrepancy in scoring a given response, but in
very few cases was this dome, It is likely that, since the scale
of scores for different responses is not printed on the actua
questionnaire, the discrepancy was due -to errors in ) :
scoring. Table 36 shows the scores which were recdrded on
Form 4 for those granted unconditional bail or conditipnal bail
and for those persons who were refused bail. It also shows the
scores which should have been given had the actual responses
been scored according to the rating-scale.



Table 36. Scores on Form 4 and corrected scores by imitial
bail determination

Unconditional €onditicnal Refused
Corrected Corrected Corrected
Score Score score Score 5¢0Te Score - score
o P | 0 1 G 0 1
p.... 0 0 1 1 0 0
lewa. O 0 2 3 2 0
20000 1 1 2 1 0 0 ;
3 0 0 4 6 0 2
4., 1 1 8 g 2 1 I
5 2 5 7 2 2 0
4 . 9 2 5 8 0 2
Tovwr 2 i 3 7 1 1
8.... 1 2 5 7 0 1
9 2 3 9 6 0 ¢
10.... 1 2 1 2 0 0
11..., 1 2 2 3 0 0
120000 1 i 4 4 0 0
13,... 1 2 1 1 0 0
TOTAL*® 22 22 55 60 7 8
AVERAGE

SCORE 7.09 7.86 6.34 6.5 3.86 4.5

#* The discrepancy between the number of cases actually scored
and those assigned corrected scores is due to 6 cases in which
persons completed questionnaires but were not given scores.
The discrepancy between the number of cases for which scores
are provided and the number of cases in which Form 4 was said
to be used is due to 12 cases in which the form was not fully
completed. : : :

On both the actual scores and the corrected scores persons
granted unconditional bail had higher mean scores ‘than those
granted conditional baii, and those granted conditional bail had
higher mean scores than those refused bail. The bail
determination made on adjournment for those cases in which Form
4 was used is shown in Table 37. “Both the scores which were
actually recorded and the scores which should have been. recorded
had the responses been scored according to the rating scale are
provided,
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Table 37. Bail on adjournment for cases in which Form 4§ was
used - actual scores and corrected scores

Score

Unconditional Conditional Refused Dispensed with

Corrected Corrected
Score score Score score

Corrected Corrected
Score score Score sSCOTE

T

-1. 0 0 0 0 0 1 0 0
0... 0 0 0 0 0 ¥ 1 0

1. 1 0 2 3 1 Y G 0

2. 1 2 2 0 0 0 0 0

3... 2 1 1 3 0 1 0 0

4... 0 1 4 3 2 1 0 1
5... 2 0 0 0 2 0 0 1
G... 1 2 yA | 0 2 1 Q
7... 0 0 1 2 1 i 0 0

... 1 1 1 Z ] 1 ] 0

9... 0 0 i 1 1 0 1 1
10.. 1 0 0 1 0 0 1 1
11.. 0 1 1 1 0 0 1 1
12.. 0 0 0 0 Q g 1 1
135.. ¢ 1 0 0 0 0 G 0
TOTAL 9 9 15 17 7 7 6 6

-AVERAGE

SCORE 4.8 6.1 4.8 5.3 5.0 . 4.7 . 8.4 8.5

The table shows that groups formed on the basis of the bail
determination made- differed.to a greater degree in their
corrected scores than in those scores which had been recorded
for them. There was little difference in the recorded score
between persons granted unconditional or conditional bail and
those who were refused bail. This implies that little reliance
was placed upon the scores in making the bail determination.

On both recorded scores and corrected scores persons for whom
the requirement for bail was dispensed with scored much more
highly than each of the other groups.

{d}  Final court appearance

There were 47 cases in which persons failed to appear at
the final court appearance: this represents 5.4%7"0f cases for
which information about the final court appearance was available.
In 37 cases first instance warrants were issued and in 10 cases
there was no indication of any action having heen.taken following
the failure to appear. In 25 cases the warrants issued referred
to persons who failed to appear at their first court appearance,
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In five cases persons who failed to appear at the first date, and
for whom warrants were issued, did appear at court at a later
date. ,

Table 38 shews the types of offences with which persons
who failed to appear were charged, and whether or not a first
instance warrant was issued. Charges of larceny (23.4%), drink
driving {21.3%) and offensive behaviour (17.0%} accounted for
the majority of cases of failure to appear, and for the greatest
number of warrants issued.

The scores recorded on Form 4 together with the corrected
scores for persons who appeared in court as compared to those i
who failed to appear is presented in Table 39. On both scores
those persons who appeared in court had a higher mean score than
those who failed to appear, although the difference in scores -
was small. The number of cases where Form 4 was completed for
persons who failed to appear was too small for any analysis of
score on Form 4 as predictive of absconding., It is unlikely,
however, that the small differences in mean scores between
pefsons appearing in court and those failing to appear would
be statistically significant.

i s

Table 38. Offences for which persons failed to appear

Fail to appear - Failed to appear - f
no action taken warrant Total 3!
| ' I
Against the person........... 1 2 3 :
Sexual wffences..... ereenaan 0 1 1 i
Prostitution.........uveuev.n 0 1 1 E
Robbery and extortion........ 0 1 4 k
TFTAUG s e 0 2 z ;
Break, enter and steal....... 0 1 1 :
Larceny............. e e k! 8 11
Unlawful possession : E
Of PrOPeTLy..vurvnernrennsss 0 ' 0 ' =0 : |
Found with intent............ 0 0 0
Driving ... oo i ianns 0 - 3 3 é
Betting and gaming........... 0 0 0 ﬁ-
Firearms......ovviienvrnnnnnn 0 | 0 0 ;
Damage property..... e 1 0 1
Offensive behaviour....:..... Z 6 8
Drink driving..... e 2 8 10 |
Drug offences..... R | . : PN 2- 3 é
Other offences,...,....... - 0 2

|
2
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Table 39. Scores on Form 4 and porrected scores for persons who
failed to appear as compared to persons who appeared at court

Persons who failed Persons who appeared
to appear at court
“ Corrected Corrected
L Score score Score score
I
!' S IR ] 0 1
| 1 JAPP 0 0 1 1
1o 0 ¢ 4- 3
Zovwrrr 1 0 2 2
_ SR o1 1 3. .7
i | Ao 1 2 10 9
5.0 2 1 ] 6
| .00 2 2 12 10
: Tovenn. 0 2 6 ?
‘ 8... 1 1 10
9, .... 1 0 11 9
LA 10, cienns 0 0 7 . 4
11.. 0 0 3 5.
i 12.., 0 0 5 5
13,00 1 2 Z
TOTAL#* 9 10 76 81
AVERAGE .
SCORE 5.3 6.3 6.5 6.7
? * The discrepancy in number for those cases scored and those
f assigned corrected scores is due to a number of cases in which .
| ' 4guestionnaires were completed but not scored by the police.
|
: Table 40 shows the outcome of cases classified by the
! initial bail determination. Fines were the most common outcome
o for each group, and for persons on unconditional bail fines,
,:L together with licence disqualification with or without a fine
i accounted for 68% of cases, There was a higher pergentage of
2k “ not guilty findings for persons on conditional bail than for
| any other group. In 11.1% of cases where an accused was refysed
5 bail at the injtial bail determination, the charges were
P withdrawn, dismissed or the accused was found not guilty.
Excluding community service orders and periadic detention from
the comparison, those who were refused bail at the first bail
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determination received the highest percentage of custodial
outcomes (24.2%). Custodial outcomes were recorded for 9.6%

of persons on conditional bail and 2.1% of persons on
unconditional hail: no person for whom bail was dispensed with
received a custodial sentence. In two cases in the sample
unrepresented accused persons who were charged with minor

of fences were held in custody for long periods before trial:
one received a recognizance and the Attorney-General decided
not to proceed against the other. Details of these two cases
are presented in Appendix VITI.

The outcomes for persons whoe had been refused bail at any
time from being charged to the case being finalized, including
on appeal, is compared in Tabie 41 to outcomes for those who were
not refused bail at any stage. Detail is presented for
indictable offences and summary or summary/indictable offences.
The number of indictable offences is too small te allow any
meaningful comparison of outcomes between those refused bail
and those not refused bail. For the summary/summary indictable
group however, some substantial differences are evident. Of
fhose receiving not guilty outcomes, only one had been refused
bail as compared to the 2Z who had not: this represents 1.6% of
cases in which bail was refused compared to 2.8% of those where
bail wasn't refused. All persons receiving Section 556A outcomes
were charged with summary or summary/indictable offences and had
not been refused bail on any cccasion. For persons charged with
summary or summary/indictable offences 3.2% of those who had not
been refused bail at any stage received custodial outcomes as
compared to 28.6% of those who had been refused bail on one or
more occasion. In nine cases perscons who had been refused bail
at some stage were either found net guilty or had the charges
withdrawn or dismissed. A profile of persons who were refused
bail at some stage is presented in Appendix IX.

The bail determinations made for cases on committal to a
higher court, and the outcomes of those cases are presented in
Table 42, Whiist nine persons (47%) were refused bail on
committal to a higher court only three of these ultimately
received a custodial outcome; of the remainder, one was found not
guilty and five received recognizances.

In 27 cases appeals were lodged against a conviction or
sentence. In two cases appelliants were granted unconditional
bail, in four cases conditional bail, one was refused bail, in
six cases the accused were in custody and did not apply for bail
and nine persons entered recognizances to prosecute the appeal
(Justices Act). 1In five cases no information was available
regarding bail on appeal. Only one of the seven appellants who
were held in custody on appeal received a non-custodial outcome.

f
i
i

'
11
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Table 40. Initial bail determination by outcome
Uncondi - Condi- Dispensed -
tional tional Refused with
No. % No. % No. % No. % Total
No appearance -
no action takenm......... 8 1.5 2 1.0 0 0.0 0 6.0 10
No appearance -
warrant issued.......... 18 3.3 18 9.2 0 0.0 ) 0.0 36
Not guilty...ovevevann.n . 10 1.9 12 6.1 1 1.9 1 -6.1 24
Withdrawn/ )
dismissed...........0vnn 15 2.8 8 4.1 5 8.2 1 9.1 29
S.856A. i iinriinireaina. 27 5.0 6 3.1 0 0.0 1 5.1 34
Admonished and discharged 14 2.6 4 2.0 ] 0.0 0 0.0 18
Rising of the court...... 0 0.0 1 0.5 @ 0.0 0 0.0 1
Fine...ovviivnneseesenens 197 36.7 58 30.1 16 29.6 5 45.4 277
Recognizance with/with- ' -
out preobation or fine... 40 7.5 30 15.3 6 11.1 1 9.1 77
Recognizance under Child
Welfare Act/Juvenile
probation...... e 23 4.3 14 7.1 8 14.8 0 0.0 45
Licence disqualified with/
without recognizance or
fine. ... oiieveneneneas 168 31.3 21 10.7 5 9.2 I 9.1 195
Licence disqualification
plus community service
order/periodic detention 2 0.4 0 0.0 0 0.0 1 9.1 3
Community service order.. 1 0.2 1 0.5 0 0.0 6 0.6 2
Periodic detention....... 2 0.4 1 0.5 0 0.0 0 0.0 3
Juvenile - committed
to institution...... v 2 0.4 6 3.1 4 7.4 0 0.0 12
Licence disqualification
plus imprisonment....... 4 0.7 1 0.5 0 g.0 0 6.0 5
Imprisonment up to and
including 3 months...... 3 0.6 2 1.0 2 3.7 G 0.0 7
3 mths - 6 mths........ 1 0.2 2 1.0 4 7.4 ¢ 0.0 7
6 mths - 1 yroo.ovvannns 1 0.2 4 2.0 1 1.9 ¢ 0.0 6
1yr - 2 yrs.ceennnnn.. 0 0.0 Z 1.0 1 1.9 0 0.0 3
2 yrs + cieir e 0 0.0 2 1.0 1 1.9 ¢ 0.0 3
TOTAL 536 100.0 196 100.0 54 160.0 11 199.0  797%

- 7

# EBxcluded from the table are 64

were not located and there was
available regarding outcome.

cases where the court files
consequently no information




Table 41. Outcomes for persons refused bail at some stage compared to those
fused bail for indictable and summary/summary-indictable offences

not re
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Summary/summary-
Indictable indictable
(b)*= (a)* (b)x= Total
No appearance -
no action taken.......... 0 a io 10
No appearance -
warrant issued........... 1 1 35 37
Not gUIlty.eeeeeueaneannnn 2 1 22 25
Withdrawn/dismissed....... 1 8 20 29
G 0508, . it e . 0 Q 45 45
Admonished and .
discharged.....oocivovnnn 0 0 16 19
Rising of the court....... 0 1 1 2
Fine..... et ene e 0 16 301 317
Recognizance with/
without probation
or fine...ouv v vurnivinans 1 6 74 85
Recognizance under
Child Welfare Act/
juvenile probation....... 0 7 38 46
Licence disqualification
with/without recognizance
or fine.....vvvvieinannn G 5 193 168
Licence disqualification
with community service
order/periodic detention o -0 z 3
Community service order.. G 0 2 2
Periodic detention...... . 0 0 3 3
Juvenile committed to
institution............. 0 7 4 12
Licence disqualification
plus imprisonment....... ] 0 5 5
Il!lprisonment up to and
including 3 mths........ 0 Z 6 8
3 mths - 6 mths........ 0 4 4 8
6 mths - 1 yr.......... 1 3 3 7
Tyr - 2 yrsooiiiini., 0 1 2 3
Zyrs s, R 0 1 1 3
TOTAL 6 63 791 YL

(S8ee overleaf for footnotes.)
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{(Footnotes to Table 41.1}

* Persons who were refused bail on one or more occasion {includes
on committal to higher court and on appeal).

%% Persons who were not refused bail at any time.

#%% Excluded from the table are 12 cases in which detail regarding bail
determinations was missing.

j Tahle 42. Bail on committal to a higher court by outcome
5 Dispensed
Unconditional Conditiomal Refused with Total
Not guilty........ cer. D 0 1 0 1
Fine..... Veranangsaenanes 2 0 0 0 2
Regagnizance with/
without probation .
: or fine,.vievennunn vees 2 1 5 1 9
: ; Periodic detention...... 0 1 0 0 1
| ’
‘ Imprisonment .
'i} ‘ 3 mths - 6 mths....... 1 0 0 0 1
& ! 1 yr = 2 yrs.voaneenn, 0 1 1 0 2
[ |
' 2 YIS #ernnnncananenns 0 1 2 0 3
: TOTAL 5 4 9 i 19%
- | .
! # Excluded from the table are 3 cases in which it was noted that
oo the bail was continued on committal, but the actual bail
e decision was mot noted - all received a recognizance - and
1 1 case which was recorded as "the accused did not want bail"
ﬂ" - this case also received a recognizance.

A ‘ The period of time which elapsed between the charge being
1aid and the matter being finalized is presented in Table 43
for grougs based upon the initial bail determination. Persons
who had been refused bail were more likely to have had their
cases finalized within the first week (35.2%)} than were persons
1 ‘. granted unconditional bail (29.3%) or conditional bail (20.9%).
) IR However, whilst 78.6% of upconditional bails were finalized

i within 8 weeks, 68.5% of those refused bail and 59.2% of those
granted conditional bail had their cases finalized within that
time. .
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Table 43. Time to finalization by initial bail determination

Dispensed
Unconditional Conditional Refused with

No. % No. % Ne. % No. % Total

Same day.... 10 1.9 6 3.1 5 9.3 0 0.0 21 ;

) day....... 42z 7.9 13 6.6 6 11.1 0 0.0 61

»-7 days.... 104 1.5 22 11.2 8 14.8 0 0.0 134 o
1.2 woeks... 100 18.8 28 14.3 6 1l.1 2 18.2 136

2-4 weeks... 77 14.4 26 13.3 5 9.2 2 18.2 110

4-8 wecks... 86 16.1 21 10.7 7 13.0 1 9.1 115 |
8-16 weeks.. 42z 7.0 25 12.7 & 14.8 1 9.1 76 !

16-24 weeks. 34 6.4 18 8.2 2 3.7 Z 18.2 56
24 weeks-lyr 34 6.4 28 14.3 6 11.1 3 27.3 71 g

1 yr plus... 4 0.7 9 4.6 1 1.9 0 0.0 14

— 1

TOTAL 533 100.0 196 100.0 54 100.0 11 100.6 794% i

* Excluded from the table are 46 cases in which the court papers I
were missing and 21 cases in which the date charged or date
finalized were uncertain.

(e) Summary ? -;

Data were collected for 943 persons charged at a sample Al |
of 16 metropolitan, suburban and country police stations during i
a two-week sample period. In 69 cases accused persons were taken 3
directly to court where the matter was dealt with without the
requirement for bail. In those cases where a bail decision was
made, 65.1% of accused persons were granted unconditional bail,
26.2% were granted conditional bail and 7.2% were refused bail.
In Ehe remaining cases the requirement for bail was dispensed
with.

i

The bail condition imposed most frequently (33.9% of cases)
was that the accused person agree, without the deposit of
security, to forfeit a specified sum of money. In a further

23.1% of cases the condition imposed was that an acceptable il
person acknowledge the accused as a responsible person. fH
i

_ For summary or summary-indictable matters unconditional
bail was granted in 66.5% of cases as compared to 18.2% of
indictable matters. For 40.8% of indictable matters conditions
were imposed upon bail, and in a further 40.9% of cases bail
was refused. This compares with only 6.3% of summary or summary-
indictable matters being refused bail. All matters for which
bail was dispensed with were summary. :




- 90 -

Unconditiconal bail was the most frequent determination for
most offence groups, the exceptions being: offences against
the person, sexual offences, robbery and extortion, found with
intent to commit an offence, and drug offences. Charges of
robbery and extertion received the highest proportion of bail
refusals, and no person charged with such offences was allowed
unconditional bail.

In 47 cases meney bail was required. The amount_ of cash
bail imposed ranged from $50 to 310,000 with $200 or less being

the required amount in 57.5% of cases.

Females were more likely than males to be granted
unconditional -bail or to have the requirement for bail dispensed
with, and they were less likely to be refused bail.

Unconditional bail was granted to 71.9% of females as compared

to 64.2% of males, 26.5% of males and 24.0% of females were
granted conditional bail, bail was refused for 8.3% of males

and 0.8% of females and bail was dispensed with for 1.0% of males
and 3.3% of females. The pattern reflects the tendency for
females to be involved in less serious offences than males,

Unconditional bail was the most common bail determination
for all age groups. Juveniles, however, had the lowest incidence
of unconditional bail, the highest incidence of conditional bail
and the second highest rate of bail refusal. For all age groups
the condition most commonly imposed was that the accused agree,
without the deposit of security, to forfeit a specified sum of
meney. For all ethnic or racial groups with the exception of
North Americans (small sample) and New Zealanders, the most
common bail was unconditional bail. New Zealanders and North
Americans were equally likely to be granted conditional bail as
unconditienal bail, and New Zealanders had the highest incidence
of bail refusal (14.3%). Aborigines had a high incidence of
unconditional bail (75.4%), but also had a comparatively low
incidence of conditional bail (16.4%) and a high rate of bail
refusal (8.2%).

Bail determinations also varied by occupational status,
with the highest incidence of unconditional bail being for the
domestic category (85.2%). The highest incidences of bail
iefusa% were for students (12.3%) and unemployed persons

14.3%). .

' Data were available regarding the initial court appearance
(not bail hearing) for 879 cases. A total of 49 people, 6.2%

of cases for which data were available, failed to appear. 1In
6.4% of unconditional bails and 7.2% of conditional bails persons
failed to appear: no person for whom bail was dispensed with
failed tc appear in court. Charges of larceny, drink driving,
offensive behaviour and driving offences accounted for the
majority of cases where the accused failed to appear. Warrants
were issued in 30 of the 49 cases in which persons failed to
appear; in 5 of these 30 cases the accused subsequently appeared
at court and the matter was relisted.

A total of 430 cases were determined at the first court
appearance and the remaining 449 were adjourned. In the majority
of adjourned matters bail was either dispensed with (in 35% of
cases for which data were available) or unconditional bail was
allowed (31.2%): in 7.9% of cases bail was refused.

For those matters where data were available regarding bail
on adjournment, 68.1% of cases had legal representation. ~A much
higher percentage of unrepresented defendants (54.6%) had bail
dispensed with on adjourmment than did represented defendants

{33.3%) and represented defendants alsc had a higher incidence
of bail refusal; 9.1% as compared to 2.8% for unrepresented
cases.
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In 12.3% of cases for which data were available regarding
the bail forms used, a Form 4 {the background and community ties
questionnaire) was used. The greatest number of these forms
were used for charges of larceny, drink driving, drug offences
and for offences against the person. The matters for which
2 Form 4 was used had a lower rate of unconditional bail (28.3%3
than those in which the form was not used (73.5%) and a higher
incidence of bail refusal {8.1% as compared to 6.2%), rveflecting
the requirement that the forms only be used for more serious
matters.

Tt was found that the forms had been incorrectly scored
ip a large number of cases. Corrected scores were calculated
based upon the accused person’s actual responses 1o the
questionnaire. On both the recorded scores and the corrected
scores persons who had been granted unconditional bail had higher
mean scores than those given conditional bail and those refused i
bail. There was little difference in the recorded scores between 1
persons granted unconditional or conditional bail or those !
refused bail on adjournment. |

A total of 47 persons failed to appear at the final court
appearance, and warrants were issued for 37 of them. Persons
who appeared in court had slightly higher mean scores {both
recorded scores and corrected scores) than those persons who
failed to appear, but the differences were small. Form 4 was L
completed in oniy 10 of the cases where accused pesons failed
to appear, and this number was far too small to allow any
meaningful assessment of Form 4 as predictive of persons failing
to appear at court.

The most common outcome for cases in the sample was a fine
with the incidence of fines varying from 45.4% for cases in which
bail had been dispensed with at the initial determination, to )
20.6% for cases in which the bail had initially been refused. i
The incidence of custodial outcomes also varied according to |
the initial bail determination; no person for whom bail was i
dispensed with received a custodial outcome; 2.1% of
unconditional bails, 6.6% of conditional bails and 24.2% of
matters in which bail had been refused received a custodial
sentence.

For persons charged with summary or summary-indictable
offences, those cases in which bail had heen refused at any stage
throughout the proceedings received custodial outcomes in 28.6%
of cases as compared to only 3.2% for cases in which bail was
not refused at any stage. Numbers were too small to permit a
similar comparison for persons charged with indictable offences.

In 47% of cases in which an accused was committed for trial
or sentence in a higher court bail was refused: in only three of
these seven cases was the result a custodial sentence. 0f seven
appellants held in custody on appeal to the district court, only
one received a non-custodial sentence.

Whilst persons who had been refused bail at the initial i
bail determination were more likely than were other persons in i
the sample to have their cases finalized within one week cf the
charge heing taid, (35.2% as compared to 29.3% of unconditional
determinations and 20.9% of conditional determinatioms), this i
trend did not centinue over time, and at eight weeks 68.5% of
persons who had been refused bail had their cases finalized as
compared to 78.6% of those on unconditional bail. Those granted
conditional bail (59.2%) or having the requirement for bail
dispensed with (45.5%) were even less likely to have their cases
finalized within eight weeks. !




CHAPTER THREL, INTERVIEWS AND COMMENTS

Interviews with magistrates

In consultation with the Chief Stipendiary Magistrate a
sample of 18 magistrates was chosen for interview. The samplq
included magistrates sitting in metropolitan, suburban and
country courts, and included three special magistrates sitting
in children's courts. In two cases magistrates other than those
originally selected in the sample were present at the interviews,
making a total of 21 magistrates who offered their comments upon
the legislation. {Mr., Rod Blackmore S.M. provided the Bureau with
an extensive written commentary about the implementation of the
Bail Act, and his assistance is gratefully acknowledged.)

(a} General comments on the Bail Act

Almost all of the magistrates commented that the Bail Act
was working well, and that it hadn't become the problem that
many of them had anticipated it would be. Whilst some praised
the legislation as representing a vast improvement over the
previous system, several thought that the Act had made little
difference to the operation of the courts and had perhaps had
more effect upon police bail procedures. One magistrate
commented that the previous system had been better than that
existing under the Bail Act.

Those who saw the Bail Act as an improvement over the
pre-existing system commented that bail procedures had been
"sharpened up a lot", and that time was being saved by
dispensing with bail, in giving unconditional bail and in
continuing bail. Such time savings were also said to have
accrued to court staff; with money being required less often
for bail, the court staff were said to have experienced a reduced
workload in terms of accounting and associated paperwork.

The de-emphasis upon money bail was cited by many of the
magistrates as an area of significant improvement under the Bail
Act, making bail easier to get for the economically
disadvantaged.

The flexibility of conditions provided for under the Bail
Act was also seen by some magistrates as an area of improvement:

"It has widened our discretion on the types of bail
we can set,"”

Those magistrates who saw that the Bail Act had made little
real difference to bail proceedings in courts typically commented
that what the Act had in fact done was to give legislative effect
to what most magistrates did in any case. It was said by some
that they usually dispensed with bail prior to the introduction
of the Bail Act and that security other than money bail had
always been possible anyway. One magistrate said that whilst the
new legislation had made 1ittle difference to the way in which he
approached bail determinations, it had in fact brought some other
magistrates to the realization that they had been unduly harsh in
some instances in the past. He also thought that it had

- 92 -
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gencouraged a more liberal approach to bail by police, something
he saw as a positive feature.

Most magistrates expressed approval of the criteria laid
down by the Act as approprinte considerations in the
determination of bail. Many of them expressed the view that
these were the factors which had always been considered in any
case and that the Act had simply formalized what was already
common practice. One magistrate suggested that the accused
person's wishes should alsc be comsidered when making a bail
determination: she said that it was her experience that some
accused persons had excellent reasons for not wanting bail.

(b) Utility of the background and communpity ties questionnaire

Only two of the magistrates interviewed said that this
guestionnaire was used frequently. One said he had never seen
one compieted at all, and most said that they were rarely used.
Almost all expressed doubts about the utility of the form with
the most typical comment being that this information was almost
always provided from the bar table in any case, and that whilst
the gquestionnaire might be useful where an accused did not have
legal representation, the incidence of unrepresented persons
appearing in court was new very small indeed. All said that
whether or not the form was used was a question for the pclice,
and that they themselves never asked for the guestionnaire to
be completed but, where necessary, simply asked questions about
those types of matters from the bench. In fact all magistrates
agreed that the matters laid out in the questionnaire were ones
which they usually considered in any case, and most saw no
advantage in having them put forward in writing.

Many commented that the points score was totally
meaningless, and some were concerned that it may even be
misleading. One magistrate was particularly concerned about
the use of the questionnaire with juveniles: he considered that
it was most inappropriate for juveniles and that it would be
very hard for any young person to achieve a good score on the
rating scale.

(c) The requirement to enter reasons for a bail determination
on Form 8

Fifteen of the twenty-one magistrates commented in a
negative fashion about the requirement that they document their
reasons for a bail determination {they are required to write
their reasons on Form 8). Whilst some saw it as an unavoidable

nuisance, others could see no advantage to it at all and stromgly

objected to the requirement. Most were concerned about the time

it took to complete the form, particularly in a busy court.
One magistrate commented:

"Sometimes I think that I am the only one doing any
tlerical work in the courtroom, particularly in these

days of sound recording..... if you give anything other
than the merest sketch of a reason, completing the forms
can be somewhat complicated and somewhat involved, and just
to sit there and have the whole court waiting while vou

do just that, seems to be a complete waste of time and
resources.,...”

Most of those who voiced concern about the time which
completing the forms took also saw some advantages in having
Teasons documented. As one magistrate said,

|
|
I
|
!
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"The defendant is always entitled to know reasons,
especially where bail is refused".

It was also said that in dealing with an accused person
who had previously appeared before another magistrate, the
reasons stated by that magistrate for his or her bail decision
were useful in coming to a determination. One magistrate,
however, thought that this was of dubious benefit stating that
all applications should be dealt with on merit. Another said
that the reasons given were often so stereotyped as to be of
1ittle use and a third considered that anything that was recorded
on the form could not possibly give a fair indication of what
had transpired on the question of bail.

Several of the magistrates agreed that since the advent
of sound recording the only way to make the reasons for a bail
determination clear and readily available was for the magistrates
themselves to document it., One other magistrate suggested that
perhaps the persons in charge of the sound recording in each
court may be able to take down details regarding bail, and thus
4§ave the magistrate time.

Other issues which were raised regarding the use of Form
8 included concern by some magistrates that district and supreme
court judges weren't also documenting their reasons for bail.
Several magistrates said that they would prefer to know what
factors led a judge to vary a bail decision that they had made,
but that when the papers from bail applications made to higher
courts were returned to the magistrates, in many cases there
was no Form 8 included, and no reasons for the bail decision
evident. One magistrate sitting on a remote country civcuit
was concerned that in most cases where a person from his
jurisdiction sought a review of a bail decision, or put an
application for bail to the Supreme Court, there was usually
insufficient time for all the court papers including Form 8 to
reach the court where the application was to be heard. He
thought that any judge reviewing a bail decision should be made
aware of the reason %or that decision, and was concerned that
in practice this wasn't possible.

{d) The offence of failing to appear in accordance with a
bail undertaking :

Most of those interviewed thought that the creation of the
offence was highly desirable, particularly in the light of
unconditional bail. A typical comment was that "it gives the
Act some teeth".

There was some concern expressed that it was not
being used greatly by the police. In the experience of a number
of the magistrates, warrants were not being issued in all cases
where accused persons failed to appear in court. Tt was also
said that warrants tended to be issued for the original offence
and that a charge of failing to appear may or may not be laid
when the accused is apprehended. A number of magistrates
admitted that they were not sure what the procedure was for the
issuing of warrants for people who failed to appear in court,
and they did not know how the decision was made to charge some
people who failed to appear with an offence whilst not charging
others. Concern was expressed in a number of the interviews
that the police, rather than the courts, had discretieon over
these matters; two magistrates suggested that a standard
procedure should be adopted such as that all persons failing to
appear would be charged with the offence, and the accused could
then present any legitimate excuses to the court.
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"It is up to the police really. I don't think it should
be because it is not expressed to be at their discretion
in the Act, and I think if it is provided that it be an
offence, I think they should be charged with the offence
and put to explanation....”

One magistrate stated that he saw the chief value of the
offence created in $.51 being that a conviction for failing to
appear Temoved the presumption in favour of bail on future
pccasions:

"I try to tell them...'If you don't appear, you can be
convicted of an offence, which can remove your presumption
in favour of bail on another occasion, and so that if you
don't appear not only are you likely to be arrested, but
vou are 1ikely to be convicted of another offence and find
that on future occasions you won't be eligible for bail'...'

1

Whilst the likelihood that an accused person will appear
at court is one factor set down under 5.32 of the Bail Act as :
an appropriate consideration in determining bail, and any i
previous failure to appear may be taken into account when i
assessing this likelihood, a conviction for failing to appear
does not in fact remove an accused perscn's presumption in favour i
of bail, except if the failure to appear is in respect of the e
offence with which the accused stands charged (S5.8{2)(a){i)}.

Some confusion was also expressed by two of the magistrates
about their powers to hear matters ex parte when an accused
person failed to appear: whilst §.572 of the Act provides that
no penalty for failure to appear should be imposed where a matter
was dealt with ex parte, they were unsure as to what
circumstances governed the hearing of the charges ex parte.

Other comments about the offence of failing to appear
included the concern by one magistrate that people with
legitimate excuses for not appearing in court could be charged
with an offence. Two others said that since very few people
fiiled to appear the offence was not of a great deal of
assistance to them, and several others said that they found it
difficult to decide on an appropriate penalty for the offence.

One magistrate said that he was concerned about the
provisions under 5.51 being applied to juveniles as well as to
adults, since in his experience the failure of a juvenile to
appear in court was usually due to family circumstances, and the
fault generally was not that of the child.

(e) Number of persons failing to appear in court

Eour of the magistrates who were interviewed stated that
it was their impression that slightly more people were failing
to appear in court since the introduction of the Bail Act.

Whilst one other felt that the number had decreased, six said

that there was no perceptible change under the new legislation. '“
All others agreed that without access to statistics it was not

possible for them to make any such judgements at ali. None of

the magistrates f¢lt that the incidence of people failing to

appear constituted any real problem and some said that in their :
experience there were very few people who failed to appear in s
court and that those who did frequently appeared soon after with P
some legitimate excuse. :




- 96 -

{f} Positive features of the legislation

A number of the magistrates who were interviewed for the
study saw as the chief advantage of the new legislation the time
it saved them. The provisions for dispensing with bail and for
continuing bail on adjournment were both seen as time-saving
features of the legislation. One magistrate commented that he
dispensed with bail in 90% of cases, saving both himself and
court staff a great deal of time and paperwork.

The removal of emphasis from money bail and the wide range
of conditions available under the Act were also seeh as
advantages of the legislation. Many magistrates were hopeful
that this feature of the legislation would result in a more
equitable position for low-income earners and minority groups
who had often found it difficult to get bail under the
previous system. In addition, a number of magistrates
commented upon a liberalizing of police attitudes towards bail
since the introduction of the Bail Act, with bail being opposed
less frequently and less strenuocusly in many cases; this was
cited as one of the positive comsequences of the new legislation.
The right to bail for minor offences was also seen as a good
feature of the legislation.

Onc magistrate said that he found the definition by the
Act of those criteria appropriate to the determination of bail,
and the hierarchy of conditions which could be imposed upon an
accused person as advantageous and something he hoped would bring
other magistrates to consider bail more fully. Another
magistrate, however, considered that there were too many factors
to consider under the Act and that as a consequence bail
decisions were taking too long.

Other magistrates mentioned that codifying all legislation
with regard to bail was an important advantage of the Act.

(g) Nepative features of the legislation

Apart from the problems enumerated above regarding Form 8, a
number of other problems associated with the legislation were
raised.

The most common concern of the magistrates was with what
they saw as an anomaly in the Act. No, presumption in favour
of bail exists for the offences of armed and otherwise violent
robbery, but there is such a presumption for all other serious
offences including murder and rape. Quite a number of the
magistrates indicated that they could not understand that
situation existing in the legislation; they thought it was an
jllogical distinction and one which was at variance with the
community's perception of murder as a more serious offence than
armed robbery. One magistiate also considered that in defining
those offences for which there is a right to bail, those offénces
for which there is a presumption in favour of bail and those
offences which do not have a presumption in favour of bail, the
Act actually restricted the magistrates in their determination
of bail - he preferred to have complete discretion.

Some magistrates were concerned with the provision under
5.22 of the Act that no limit be placed upon the number of
applications in relation to bail which may be made by an accused,
subject only to the condition that a court may refuse to
entertain such an application which was frivolous or vexatious
{5.22(4)}). 1t was thought that without such a limit, accused
persons might "shop around” for a bail decision which was more
favourable. One magistrate was concerned that such applications
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were being used by prisoners as justification for a day out of
gacl and a consequent chance at escape from custedy.

Another area of concern mentioned was that the "verbiage"
under the Act, particularly with regard to the conditions of
bail, was too '"stylized" and not easily understoed by
defendants. It was said that the defendants often left the court
unclear of what their obligations were. One magistrate was also
concerned that the procedure for a surety to seek a discharge
of his liability was cumbersome and didn't properiy
protect the rights of the surety. (Section 42 of the Bail Act
sets out the procedure for a person other than the accused to
seek the discharge of any liability. Upon the lodgement of an
application - Form 9 - the matter is listed with the Clerk of the
Court for hearing before the court. Section 42{3%) states that
the applicant shall be discharged from his liability unless the
court 1s satisfied that to do so would be unjust. In cases where
a breach of the bail undertaking by the accused had already
occurred, the Fines and Forfeited Recognizances Act applies
(Donovan, 19813}.)

(h) Other issues

It was stated by two of the magistrates that the reasons
given by police for the refusal of bail were in some cases not
legitimate reasons in terms of the Act {these reasons are
required to be recorded on Form 7). The Bail Act sets out
clearly those criteria which are appropriate to the consideration
of bail, and expressly states in $.32 that only those matters set
out by the Act can be considered in the determination of bail.

In Part I we have documented a disturbing incidence of baiil
refusals in which police gave reasons cther than those specified
in the legislation.

It was also said that some magistrates were citing reasons
other than those set out by the Act:

"It is interesting also to survey the reasons given by
police for refusal of bail (on the prescribed form) - rarely
are they reasons provided for by Section 32. The same can
sometimes be said of magistrates.”

The same magistrate was also concerned that bail applications
were still being heard "in a fairly summary fashion". One other
magistrate found it disconcerting that hearsay evidence was often
included on Form 7, and that magistrates often saw this form

and any other bail forms even before 2 plea was entered.

Some doubt was raised by one of the magistrates about
whether the Act provided sufficient protection for the community.
His particular concern was that the Act did not apply in cases
where complaints of apprehended violence were made. The
magistrate thought that the Bail Act would he a useful tool in
protecting the complainant in such cases. A number of
magistrates did say that they found the Act useful in allowing
them to impose conditions as to the conduct of an accused person
who was charged as the result of a domestic dispute. The N.S.W.
Task Force on Domestic Violence considered the operation of the
Bail Act, and particularly the presumption in favour of bail
established by the Act. The Task Force proposed that in cases
where an offender is arrested for domestic violence, bail should
not be granted for 12 hours. An amendment to the Bail Act to
this effect is recommended by the Task Force (Woods, 19813,

It was suggested by one of the magistrates that some
feedback should be made available to the judges of the Supreme
Court who hear bail applications. This magistrate was concerned
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that the judges were grantimng money bail in some cases where
it was inappropriate, and that where accused persons failed to
comply with their bail undertakings the judges were not being

informed.

(i} The bailing of juveniles and the children's courts

A% one magistrate commented:

ngKids are forced through the same ritual for bhail as are
the adults.”

Whiist most of those who commented upon the application
of the Bail Act in the children's courts saw few problems apart
from those which related generally to all courts, iwo of the
special magistrates sitting in children's cburts indicated a
concern about the application of the legislation to juveniles.

Those who commentcd that the legislation was quite
satisfactory for use with children and young persons said also
that most were granted unconditional bail, or conditional bail
with a parent or guardian acting as the acceptable person. They
also said that bail was rarely refused. One magistrate sitting
on a country circuit commented that because shelters were such
a long distance from the avea he sometimes granted bail
to juveniles with strict conditions, rather than refuse bail
and have the state incur the cost of transporting the juvenile
to the shelter in Sydney and then back to the couniry area to
appear in court. One other country magistrate agreed that the
distance to juvenile shelters sometimes posed problems but said
that he did not think he should iet such matters "¢loud his
judgement" in the consideration of bail.

In contrast one magistrate expressed doubts that the Bail
Act was at all appropriate for juveniles, especially those less
than 16 years old. He considered that, rather than the criteria
laid down by the Bail Act, the primary consideration of the
children's courts should be that of the welfare of the child.

One of the special children's court magistrates interviewed
was concerned that the Bail Act had introduced a lot of delays
in procedures for young persons and their parents. The previous
informal procedure fregquently used when a child or young person
was charged with an offence was that of "citing to appear".

The person was released into the custody of a parent or guardian
upon a verbal undertaking to appear at court.. This procedure
is not available under the Baig Act. As this magistrate pointed

out:

The great majority of juveniles, therefore, are being
detained at police statiomns for periods longer than
hitherto for the purpose of bail documentation, which

includes:

(1) Supply to the juvenile of a document setting out his
tights to bail;

{2} Completion and assessment of a guestionnaire relating
to the juvenile's background an community ties;

(3) Completion of bail undertakings;

(4) Completion of statement of reasons for bail decision
by authorized officer (where appropriate}; and
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(5) Supply to juvenile of statement of right to review
of bail decision.

This magistrate stated that a simple remedy to this problenm
of delay existed in extending to police the power which the
courts have under the Act to dispense with the requirement for
bail, at least in the case of juveniles.

Concern was also expressed that the introduction of the

Bail Act had resulted in a more cumbersome procedure for courts.
It was said that:

"Under pre-existing law, kids were just told to come to
court with their parents. They didn't have to sign forms
and that, and generally speaking it worked pretty well.

Now we get a whole mass of documents. With every lot of
court papers you get the police reasons for either granting
or refusing bail, the questionnaire in lots of cases, and
the bail forms themselves which might total two or three.”

This magistrate commented that whilst such documents had
potential utility to the court, the reasons offered by the police
for the refusal of bail frequently fell outside the criteria
laid down by the Act.

Several of the magistrates agreed that an important issue
which arose in dealing with juvenile offenders was what to do
when the juvenile had 'nowhere to go". In such cases parents
or guardians of the accused were unable to care for them, they
did not wish to have the juvenile in their care, or for some
other reason the accused had nowhere to go.

One commented that:

"Tt's a bit discriminatory having to refuse bail for kids
who have nowhere to go."

In relation to this issue, the question was raised as to
whether the criteria laid down by the Act allowed the
consideration of this factor in the determination of bail.
Whilst in Section 32(1}(b)(iv) of the Act, it is specified that
the interests of the accused person in terms of the need for
physical protection is a criterion appropriate to the
consideration of bail, one of the magistrates questioned whether
this actually applied in those cases of juveniles with nowhere
to go. He considered that the wording of that section:

Whether or not the person is, in the opinion of the
authorised officer or court, incapacitated by intoxication,
injury or use of a drug or is otherwise in danger of
physical injury or in need of physical protection,

did not envisage the kind of care and supervision which the
courts would intend for juveniles without an avaiiable parent
or guardian to care for them. This magistrate thought it was
unfortunate that a liberal interpretation of the legislation
appeared to be necessary in order to secure protective custody
for children and young persons; he suggested the need for a
specific provision within the legislation relating to the issue
of protective custoedy. Concern for juveniles refused bail
because they have nowhere to go, or for any other reason, was
also expressed by the N.S.W. Anti-Discrimination Beard. 1In
relation to the guestion of bail, the report recommends that:

"The children's legal service, when established
should conduct investigations into granting or
refusal of bail in children's courts, develop
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procedures which will allow for expeditious appeals
to the appropriate court where bail is refused;

and develop alternative places of non-custodial
care to which a child on remand may go, where

bail is likely otherwise to be refused hecause

the child lacks accommodation or adequate super-
vision", p. 57. (N.S.W. Anti-Discrimination Board,

1980:57}.

Some magistrates perceive another possible anomaly in the
legislation. Whilst the Bail Act specifies that where bail is
refused, no adjournment by a magistrate shall exceed eight clear
days except with the consent of the person (5.25¢(1)(a) (ii)),
complaints under the Child Welfare Act can attract interim orders
of committal to a shelter for not more than 14 days, or to the
care of a fit person for not more than 28 days. One magistrate

commented:

“"If eight days is good enough for criminal matters, why not
for welfare matters?"

in relation to this issue though, it was also said that
adjournments of eight days under the Bail Act were insufficient
to allow the preparation of reports based upon the "physical and
mental survey" often requested by magistrates in children's
courts: it was said that such reports usually took 14 days or

more to be prepared.

Practical prohlems were also being experienced in one
children's court where police commonly brought juveniles before
the court without having made a bail determination, often in the
late afterncon when the list had been completed and the duty
solicitors had left. The magistrate stated that in most cases
the police had no objections to bail hut were not ready to
proceed with the matter: he was concerned that this practice
Tesulted in wasted court time and he expressed the opinion that
the police should make a bail determination. This magistrate
has begun to decline to hear such matters unless the police have

formally refused bail.

One additional factor relating to bail for juveniles is
that none of the bail forms mention children's courts. Courts
of petty sessions, district courts, supreme courts and the Court
of Criminal Appeal are all listed on the bail forms as -
alternative jurisdictions before which an accused can be required
to appear, but children's courts are not listed. Some
magistrates mentioned this as a minor annoyance.

Comments by court officers

In the process of collecting data for this study, visits
were made to 13 courts of petty sessions and three children's
courts in metropolitan, suburban and country areas. At each
court informal discussions were held with staff about the Bail
Act and its implementation. In most cases comments about the
legislation were provided by clerks of petty sessions, assistant
clerks of petty sessions and chamber magistrates: some other
officers also provided comments. The comments are not meant to
be representative, but rather to provide a useful commentary on
the implementation of the legislation.

{a} "General comments about the legislation

In most of the courts visited the staff agreed that the
new Act was working well with few problems. It was said by some
officers that the legislation represented a vast improvement
over the previous system which was "a nightmare". Most court
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staff agreed that there had been some reducticn in workload since
the commencement of the Bail Act, although estimates of the
degree of reduction varied from "marginal" to "significant".

This reduced workload was said to have resulted in part from
having less money ball to handle with a consequent decrease in
accounting and associated paperwork, and also from having fewer
forms to complete under the Act than had been the case
previously. It was said that whilst previously there had been
many different forms to complete depending upon the
circumstances, the procedure under the Bail Act was ciearer,
simpler and involved less paperwork. Only one of the court . |
officers spoken to thought that bail under the previous system .
had been better, but he gave no reasons for this judgement. .

(b) The bail forms

Whilst some of the court officers said that the bail forms
were good and guite adequate, a number of others had criticisms
to offer, particularly relating to form design.

Form 5, the unconditional bail undertaking, attracted some

criticism. The undertaking which the accused is required to

sign on that form is an agreement to appear at a specified |
court of petty sessions. Since unconditional bail can be entered |
into at any stage of the proceedings {(including on committal and ‘ g
on appeal,) and applies also to juveniles, the form should allow I8 |
for an agreement to appear at any court including particularly b
district courts and children's courts. DR |

A similar criticism was directed at Form S5A. The form lists
the different jurisdictions in which the accused can be required
to appear but makés no mention of children's courts. This form
was also said to be confusing and difficult to complete. Several
court officers suggested that the form should be redesigned so
that all typing required was on one side of the form only.

Comments about Form 8 usually related to the reluctance
of the magistrates to complete them., It was said that in busy
courts the magistrates frequently don't have the time to complete
them, and that when they did it was usually in such a manner
that they were difficult to read, or too brief adeguately to
convey the magistrate's intentions. 8Some of the court officers
interviewed said that they kmew of magistrates who refused to
complete the form, saying instead that as they announced their
reasons for a bail determination in court, the Teasons were
recorded on sound and could be transcribed if required.

Form 12, the notice of continuance of bail, was said to
be good and very quick to complete. The only concern expressed
about this form was that on some occasions the police neglected
to take the accused back to the office to collect it. It was
also suggested that, in cases where bzil is dispensed with by
the court, similar notifications of the place and time at
which accused persons were to attend should be supplied. The
Act and regulations currently do not provide for any notices
to be given to an accused person when bail is dispensed with.
It was also suggested that Form 13, the notice respecting the
review of a bail application which accused persons are required
to be given, should be printed on the back of the bail
undertaking because otherwise few accused persons received them.

{(c) Failure to appear in accordance with a bail undertaking

It was said by most of the court cofficers that the number
of persons failing to appear in court had not changed since the
introduction of the Bail Act, and that many of those failing
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were more concerned about the procedures relating to the issue¢
of warrants for persons who failed to appear. Someé Were unsure
it whether the warrant should be issued for the principal offence
L or for the offence of failing to appear. Others questioned
M whether one warrant was sufficient for all offences with which
- an accused person was charged or whether warrants should be
issued for each charge. It was said by officers at omne
metropolitan court that drug offenders frequently failed to
1o appear, but would appear several days later seeking to have the

' matter relisted often after warrants had already been issued.
One of these officers questioned whether some other means of
dealing with drug cases may be more appropriate.

I
|

'1 to appear tended to have legitimate excuses. The court staff
[

(d) Other issues

One area of common concern was the provision under the Bail
i Act for bail conditional upon the lodgement of security. The
i question of what constitutes acceptable security was raised
o several times. One court officer cited as an example of the
1 1 problems which could eccur a case in which an accused attempted
NN to lodge a passbook. The court officer was not prepared to
o accept the passbook because the balance was low. The accused
then offered the deeds to his house as security and when these
were not accepted because they carried a mortgage, he proposed
that his car be kept by court staff as security. The court staff
declined to accept the car because of the practical difficulties
invoived in holding it. One clerk of petty sessions said that
he would accept as security amy valuable commodity which he could
£it in the safe - he cited jewellery and a fur coat as examples
‘ . _ but stated that the type of security he was prepared to accept

would depend upon the offence with which the accused was charged.

i Several of the court staff spoken to said that they would prefer
: the magistrate to specify what he considered to be sufficient
\ security when granting bail on that condition. It was also said
! that problems relating to bail conditional upon security had
: arisen when officers at one metropolitan prison refused to accept
! security of any sort and requested that cash be lodged before
' the accused could be released.

Another area of common concern related to bail on appeal.
o Several of the court officers questioned whether the Bail Act
i or Justices Act prevailed for accused persons on appeal. Under
the Justices Act, any appellant who is an accused person in
‘ custody may be granted bail subject to the Bail Act providing
that they undertake to appear at the district court and prosecute
; the appeal (S.123(3)}). For appellants not in custody, 5.122(5}
‘ i and S.123(1) and (2) of the Justices Act prevail - that is the
il execution of the conviction or order shall be stayed upon the
: : accused entering a recognizance to prosecute the appeal. In
SRl essence, then, the question of bail on appeal only arises when
o [ the appellant is in custody. Some court officers expressed
P concern that whilst a procedure for appealing against a bail
i determination exists, no such procedure exists where the sum
' . of a recognizance fixed to prosecute an appeal is thought to
i be excessive.

Another guestion raised concerned appellants sentenced to a
term of pericdic detention - whether the accused should be
considersd to be in custody, and therefore bailable under the
Bail Act, or at large and thus subject to a recognizance to
prosecute the appeal.

“ Alsg related to appeals was this issue of whether
. appellants in custody would automatically have a bail
| determination made, or whether they would need to lodge an
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application for bail. Some court officers thought that there
should be an automatic consideration of bail in such cases.

Concern was expressed by court staff, as it was by some
magistrates, about persons in custody "shopping around" for a
favourable bail decision. It was said that applications were
being lodged in areas remote from the court at which the accused
person was set down to appear, in the hope that they may come
before a more lenient magistrate. {The application for bail is
made on Form 3 as prescribed by the regulations. The accused
applies to a specified court for bail, and there is nething in ;
the Act or regulations to limit in any way which court an accused :
may apply to.% It was said that in one busy court a magistrate
had begun to refuse to hear applications for bail from persons
who had not been listed to appear in that same court.

One final area of concern which was raised in discussions ) ;
with court staff was that of training. Several officers : '
commented that there was a lack of adequate trairning for court
staff when new legislation such as the Bail Act was intreduced.
They suggested that much of the confusion initially experienced
in using the new bail procedures could have been avoided with
better training prior to the commencement of the Act.

Summarz

In summary, magistrates and court staff interviewed
generally considered the Bail Act to be working well. The points ;
most commonly seen as positive features associated with the !
legislation were:

|
{a) The de-emphasis upon money bail;

(b) Time savings associated with unconditional bail,
continuing bail and dispensing with bail;

(c) Less money bail and a consequent reduction in
accounting and paperwork;

Act;
(e) Codifying all legislation regarding bail.
Problems were commonly raised regarding the following:

(a) The requirement that magistrates document their
reasons on Form 8 - it was said that in many courts
there simply wasn't time;

(b) The presumption in favour of bail for all sericus
offences with the exception of armed and otherwise
violent robbery - some suggested that there should
be no presumption in favour of bail for murder and
rape;

{d) The flexibility of the conditions provided by the .
il
|
l

(<) The offence of failing to appear in accordance with
a bail undertaking - concern was expressed that in
some cases those who failed to appear were charged
with an offence whilst others were not. - The
suggestion was made that a standardized procedure be
adopted so that the police did not have such wide
discretion in this regard;

{d) Applications for bail - concern was expressed both
because no limit exists under the Act to the number
of applications which an accused can make, and also
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1 because accused persons were said to be making

: applications tec courts geographically remote to that
in which they would ordinarily appear, in the hope of
appearing before a more lenient magistrate;

N (e) The bail forms were ¢riticized by some court staff
i as being poorly designed and unnecessarily complex
[ to complete;

;, ‘ (£ The provision under the Act for bail conditional upon
- the lodgement of security - several court officers
were unsure what constituted sufficient security, and
commented that the magistrate should specify the type
of security when making the bail determination;

(g) The correct procedures under the Bail Act or the
Justices Act to be followed when an accused lodged
an appeal - a number of court officers were unsure
of the procedures to follow;

i {h) The lack of adequate training for court staff in
implementing new legislation.

\

| A number of issues specific to the implementation of the
1 Bail Act in children's courts were also raised:

1

{a) The Bail Act was seen to have introduced significant

- delays for juveniles and their parents in comparison
to the previous informal procedure of "citing to
appear" - one magistrate recommended in regard to
this issue that the power to dispense with bail which
the courts have under the Act should also be extended
to the police;

{b) The problem of juveniles with nowhere to go - it was

- queried whether §.32Z (which defines the criteria to
be considered in the determination of bail) can be
interpreted to allow the situation of a homeless
juvenile to be considered in deciding the question of
bail;

(c) The lack of available shelters for juveniles outside
the metropolitan area was seen by some magistrates as
a problem in refusing bail for juveniles;

Wi {(d) The provision under the Bail Act for a maximum remand
81T in custody of eight days without the consent of the
g1t accused was seen as anomalous when compared with the
+ situation of matters under the Child Welfare Act

o (. where a juvenile may be remanded to a shelter for 14
FE A e days, or in the care of a fit person for 28 days.




CHAPTER FOUR. SUPREME COURT BAIL APPLICATIONS

In addition to the sample studied,
given to bail applications heard in the

Data was supplied to

the Bureauy by officers of the Solicitor

for Public Prosecutions and Clerk of the
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Table 45. Data collected for bail applications - Supreme Court

No. previous Conditions Stood

applications Granted  varied  Refused Withdrawn  over Total &
L PR 14 4 22 2 3 45 58.4
Toveianas 2 4 5 - 2 13 16.9
Zoviiiesn - - 1 1 3 5 6.5
K - - 2 - 2 4 5.2
Unknown..... - 4 - 6 - 10 13.0
16 12 30 9 10 77 100.0

A change in procedure to enable applicants to withdraw an
application without themselves or their representatives actually
appearing in court would remove a number of matters from the
Supreme Court 1ists.

A change in procedure may also be possible to remove the
necessity for applicants who seek a change in bail conditions
to appear in the Supreme Court, particularly where the Crown
does not oppose the change.

The comments made by judges hearing those applications which
were attended by Bureau staff were also noted.

Some concern was expressed about the number of applicants
appearing who had made previous applications to the Supreme
Court. One judge suggested that a limit should be applied to
the number of applications which could be made, whilst another
judge expressed reluctance to fetter the rights of the accused
with regard to the number of applications which could be made.

A number of other issues worthy of consideration were
raised by judges in their determination of bail applications.

The first of these was the gquestion of whether judges have
the power when refusing bail to a juvenile to order whether that
juvenile should be detained in a juvenile shelter or in a remand
prison. (Four cases were observed in which two different judges
were invelved and in which bail was refused to juveniles without
this question being resolved.)

The lack of information about an accused person which is
typically available to the judge when making a bail determination
was raised as a problem and some discussion ensued about whether
S.35 of the Bail Act was being ignored in that Form 4 (the
background and community ties questionnaire) was rarely being
used.

A number of cases were observed in which the applicant
had 1ittle or no command of English, and yet no interpreter was
present. (In some cases the matters had been stood over from
the previous week to emnable an interpreter to attend, but again
none was present; in each of these cases the accused was
unrepresented.) Whilst some of these applicants were stood over
for hearing in the next week, in two cases bail was refused
despite the applicant being unable to communicate with the judge.




CHAPTER FIVE. DISCUSSION OF DATA

Lack of systematic data regarding bail

In discussing the results of the study, mention must also be
made of the lack of available data regarding the use of bail in
N.5.W. No system exists for the collection of data concerning
bail determinations made by pelice or courts. More
significantiy, perhaps, there is no monitoring of the numbers of
persons being held in custody either because they were refused
bail or because they were unable to meet the conditions which
were imposed upon baiil.

Information was sought from the Department of Corrective
Services about the numbers of remand prisoners in N.S.W. prisons
and remand centres, and about the types of bail determinations
which had been made for these prisoners. No information was
readily available; the statistical system at the Department of
Corrective Services was said to be not fully operational at that
time and the hope was expressed that in future this type of data
would be available via the routine data collection within the
Department. Some data were provided, however, based upon a hand
count of forms received by the Department with regard to new
receptions of unsentenced prisoners for the period 3 to 31
January 1982. The data ave presented in Appendix X. However
caution must be used in interpreting these figures since it was
said that in some instances persons who leave a gaol to appear in
court are counted as a new reception when they return again at
the end of the day.

There were a total of 424 receptions of unsentenced
prisoners at N.S.W. prisons and remand centres during the four-
week period for which data were provided; no detail was available
regarding the status of bail for these persons. The offences
with which these persons were most commonly charged included
property offences (39.94%), homicide and serious assault (11.3%)
and robbery and extortion (11.1%).

Problems were also encountered with regard to the lack of
available and accurate information about the number of persons
failing to appear in court in accordance with bail undertakings
and for whom warrants were issued. Whilst a computerized central
warrant index is maintained by the N.S.W. Police Department and
all persons for whom a warrant is issued are listed on that
index, a lack of consistency in the manner in which warrants are
issued for persons who failed to appear in court has meant that
only some of those cases can be identified fram the index. The
problem lies in that some warrants are issued for the principal
offence with which the accused stands charged and do mot indicate
that the accused has failed to appear at court - in other cases
both the principal offence and the failure to appear are noted on
the warrant. Since both police and court staff are involved in
the issuing of a warrant it would seem that this problem could be
overcome by means of a standardized procedure being adopted by
both police and court staff to ensure that ail warrants issued
for persons who have failed to appear in court have recorded on
them that the accused did fail to appear. It would then be
possible to get an accurate count of these cases from the central
warrant index, and some indication of the numbers of accused
persons failing to appear in court.
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Discussion of results

In general the findings of the study reflect favourably
upon the operation of the new legislation, Over 65% of accused
persons in the sample were released on unconditional bail at
the initial bail determination, and a further 26.2% were granted
conditional bail. Of those granted conditional bail, 74.2% of
cases did not require the deposit of cash or security as a
condition of bail. Bail was refused in 7.2% cof cases, and in the
remaining cases the requirement for bail was dispensed with. The
data indicate that offence seriousness is an important factor
influencing the type of bail allowed, with conditional bail being
the maore common determination for charges involving drug
offences, intent to commit an offence, sexual offences, and
robbery and extortion. No person charged with robbery and
extortion was granted unconditional bail or had the requirement
for bail dispensed with. For all other ocffence groups
anconditional bail was the more frequent determination. Persons
charged with indictable offences were granted unconditional bail
in only 18.2% of cases as compared to 66.5% of cases where the
accused was charged with a summary or summary-indictable
cffence. Conditional bail or the refusal of bail were each the
outcome of the determination in 40.9% of indictable matters.

It was unclear from the court papers whether persons granted
conditional bail had actually been able to meet those
conditions. Perhaps some system of marking the court papers
should be adopted so that magistrates and court staff are
immediately aware whether an accused whe was granted bail is
actually still in custody. Data did indicate that ian 13 cases
persons who were granted conditional bail by the police were
unable to meet the conditions imposed and were held im custody
prior to their first appearance in court.

The low incidence of unconditional bail, the high rate of
bail refusal and the high rate of conditional bails requiring
an acceptable person indicate some grounds for concern regarding
the bailing of juveniles. Whilst a higher percentage of
juveniles were charged with break, enter and steal offences than
were any other age group, juveniles were not over-represented
in terms of charges relating to any other serious offegnces and,
in fact, the most common charges against juveniles related to
larceny (49.3%). The seriousness of offences with which
juveniles were charged does not seem to be sufficient to account
for the stringency of bail determinations which were made for
them as compared to other age groups. The fact that juveniles
had the highest rate of conditional bail of any age group, and
that in 88.6% of conditional bails an acceptable person was
required in some capacity either to acknowledge that the accused
was likely to comply with the bail undertaking, or to lodge or
agree to forfeit cash or security, appears to indicate a
reluctance by police and courts to release juveniles on their

own ball undertakings despite the fact that the Bail Act applies

equally to all persons irrespective of age. Perhaps the
attention of police, magistrates and court staff could be drawn
to this factor as greater awareness may serve to reduce the
degree of discrimination against juvenile offenders in this
regard.

Data regarding occupational status also support the notion
of discrimination against juveniles in bail determinations, since
students {in the majority of cases juveniles) had one of the
highest rates of bail refusal. The highest rate of bail refusal,
and conditional bail, and consequently the lowest rate of
unconditional bail were recorded for unemployed accused persons,
although the type of offences with which they were charged did
not appear to account for the stringency of the bail




empioyed persons and Consequently more at risk of absconding
on bail. If this is the case, it indicates Erounds for sopme

concern given the current economic climate and the high rate
of unemployment, Unemployment alone shouid surely not be seen
a: _grounds for an Gherous Forg 01 bail of Tor € refdsal o
bail.

The data regarding the baii determination on adjournment
indicate that jinp 33% of cases the bail alliowed at the first
determination continued upon adjournment. 1Inp g further 35.7%
of cases a less stringent determination was made at the firsg
adjournment. Since most initiai bail determinations were made
by the police, this might be taken as an indication that the
tourts are more lenient in their determinations than the police;
however, it Ray also be that, having appeared in court on the
first vccasion, the accused has demonstrated his or her
reliability and is thus seen as 5 good risk to be aliowed iess
stringent bail. Other factors such as the evidence Presented,
the arguments of counsel, and the length of time which the case
may be expected to take to reach finalizatjon would also
influence the determination of bail at the first adjournment.

The data regarding the use of the background and community
ties questionnaire, Form 4, together with comments by magistrates
and court staff abeut the form indicate that some problems exist
in that regard. The fact that many magistrates commented that
the form was rarely used, and that others said thay they could

bail. 1t is dpparent from the magistrates’ comments, however,
that this irnformation, even where provided, may not he given much
Tegard by the court. A number of the magistrates stated that the
defence almost always provided this information in any case when
the question of baii was considered. That may be the case, but
the implication may be that for the unrepresented accused person
bail decisions Mmay now be based upon little T no information
about the accused, just as was the Case before the Baii Act
{Anderson and Armstrong, 19773,

Although Form 4 was completed in some 12% of cases for which
data were available, the large number of unscored or incorrectly
scored forms implies that either little regard is held for the
form as a means of gathering objective data about the accused and
as an aid in reaching a baiil determination, and/or that some
problems exist with regard to the questionnaire itselr,
Interviews with Police did indicate that the police found the
form problematic and some found it of little use to them in
making a baiil determination. 1t a5 zlso reported that many
accused persons found the form confusing and difficuit to
complete and this comment is borne out by observations of the
completed forms for cases in the study. "It appeared that in a
number of cases accused persons were unsure about what the
Tesponse alternatives provided actually meant, and many simply
Wrote in answers to the questions rather than tick the responses
which were provided.
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The large number of incorrectly scored questionnaires
complicates any attempt to reach conclusions about what
relationship if any exists between scores on Form 4 and the bail
determination which made. Table 35 shows that average scores on
Form 4 were highest for unconditional bail, and that scores for
persons granted conditional bail were higher than those for
persons refused bail at the initial determinationm; however, the
differences were not great. In Table 36, relating to the bail
determination at the first adjournment, the differences in scores
on Form 4 were even less, except that those for whom the
requirement for ball was dispensed with scored on average more
highly than those receiving other determinations. The small
differences in scores between those receiving different bail
determinations perhaps can be taken as indicating that the
information on the questionnaire along was not given strong
weight in the bail determination. Since the background and
community ties of the accused is only one of 12 factors listed by
the Act as appropriate to the consideration of bail, perhaps that
finding is to be expected despite the volume of overseas research
demonstrating the efficacy of similar objective measures in
predicting when release from custody is justified.

It was not possible to assess the utility of Form 4 as
predictive of failure to appear in accordance with bail for those
cases in the sample studied, since of the 47 cases of persons
failing to appear in court, Form 4 had been completed in only 10
cases.

Despite the apparent difficulties with the use of the
background and community ties gquestionnaire, it would seem
premature and unwise, particularly in the light of the successful
use of similar measures in other countries, to discard the device
as unhelpful. Perhaps the adoption of certain administrative
procedures, such as that the use of the questionnaire was not
ieft solely to the police but that other agencies also
co-operated in collecting and verifying this information, may
help to make information available in more cases; this would
enable the validation of the guestionnaire for N.53.W. and would
enable an assessment of the form as predictive of failure to
appear at court. A redesign of the form could simplify its
completion and perhaps make it quicker to administer. In
addition, it could be promoted to magistrates and the judiciary
as a means of saving time in busy courts by removing the
necessity for such factors to be put to the court verbally by
either counsel or the accused. It would also be of some
assistance to the unrepresented accused to have this information
readily available to the bench.

The plight of the unrepresented accused person is
illustrated by the cases presented in Appendix VIII. Perhaps
unrepresented defendants still do not have access to the same
type of justice as those who have legal representation, despite
the intention of the new legislation. The expansion of legal aid
to all persons for whom the question of bail is to be considered,
inciuding in the Supreme Court where a number of unrepresented
accused persons were observed to be at extreme disadvantage in
the hearing of bail applications, may help to alleviate this
problem. The institution of an automatic review procedure for
a1l unsentenced prisoners held in custody may also be required to
ensure that persons are not detained for long periods before
trial through their own incapacity or lack of understanding of
the procedures required to seek a review of bail conditions with
which they could not comply.

The relationship between the refusal of bail and a custodial
outcome (presented in Table 40) showed that for summary or

summary-indictable offences a substantial difference was evident




bail. S$Small numbers prevented a similar comparison for
indictable offences,

Without controlling for sericusness of offence, plea anpd
legal Tepresentation, no 1ink could be estahlished between
Pre-trial custody and the likelihood of conviction and/or the
Severity of sentence, There is a large volume of research which
indicated that such a relationship may exist; that isg
irrespective of offence, plea or legal réepresentation it ;g
suggested that a person who is refused bail at any time is more
likely to be convicted and, having been convicted, is more likely
to be sentenced to imprisonment than is a similar defendant who
is not refused baijl {Oxley, 1979). Whilst this study could not !
be said to be g test of this alleged link, the results are in the
direction of the hypothesized relationship, and serve tg
emphasize the importance of each bail decision in the Progress of

Bata collected regarding the firgt Court appearance
(excluding any bail hearing) and the firal court appearance b
indicate that, in all, 47 people failed to appear in court in :
accordance with their bail undertaking. In five other cases ‘
pPérsons failed tg appear at the first date required, but appeared S
at a later date and had their cases relisted and the warrants i
which had bheen issued were withdrawn. The 47 Cases represent ;
5.4% of all cases for which information regarding the final court
appearance was available, In 37 cases it was apparent from the
Court papers that warrants had been issued for the arrest of the
accused. It was not entirely clear whether DO warrants had heen

appear to have regarding whether a warrant was or was not issued

said that they did not know what the current procedure was

Another area of ctoncern raised by the magistrates was the
requirement that they document their decisians for g bail
determination on Form 8. Most magistrates commented that there

bail determination, but should an application for bail or for a
Teview of bail go before another magistrate or judge it alsg
provides them with some understanding of the reasoning behind the
determination,
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Some magistrates also questioned what they regarded as an
anomaly in the legislation; they saw the lack of any presumption
or tight to bail for persons charged with armed or otherwise
violent robbery, and for persons charged with the offence of
failing to appear in accordance with a bail undertaking as
incongruous with the existence of a presumption to bail for all
other serious offences including murder and rape. However, since
the Act provides a broad discretion to refuse bail where reason
exists, and since those persons for whom no presumption to bail
exists may nonetheless be granted bail, it would seem that the
suggestion of some magistrates that the Act be amended in this
regard seems unnecessary, and would only limit the discretion of
the courts and authorized officers to determine bail in
accordance with the circumstances of each individual case.

The fact that no limit is placed by the Act upon the number
of applications for bail which an accused may make was also seen
as a problem by some magistrates and by the Supreme Court.
However, it would seem that the Act makes provision for dealing
with any undeserved applications by stating in 8.22(4) that the
court may refuse to entertain any application which was friveolous
or vexatious. Whilst the data provided in Chapter Four of Part
II does indicate a substantial increase in the number of bail
applications going to the Supreme Court and consequently the
creation of some administrative problems in dealing with this
increase, it would seem that some consideration should first be
given to altering administrative procedures in an attempt to ease
any difficulties being experienced in that jurisdiction. Perhaps
some cases could be directed to be heard in other courts to
relieve the pressure on the Supreme Court. Tt would seem unwise
and contrary to the spirit of the legislation for any limits to
be placed upon the rights of the accused to seek bail in addition
to that which already exists with regard to frivolous or
vexatious applications.

The doubts expressed about the appropriateness of the Bail
Act for dealing with young offenders, and the concern that the
Act has introduced long delays in the bailing of juveniles may
indicate the need for some further consideration to be given to
the use of the Bail Act for juvenile offenders. Attention to the
redesign of the bail forms may help to alleviate the problem of
delay. This problem could be further remedied if the apparent
reluctance by police and courts to allow juveniles unconditional
bail could be overcome, since the procedure for entering
unconditional bail is a much quicker one than that for
conditional bail or for the refusal of bail. Perhaps the
suggestion that the police be given the power to dispense with
bail for juvenile offenders should alsc be considered. The
problem which was raised with regard to homeless juveniles may
require remedies beyond the scope of the legislation, such as the
establishment of alternative places of non-custodial care as was
recommended by the N.S.W, Anti-Discrimination Board {1980).

The problems raised by court officers were concerned
essentially with the forms which it is necessary to complete in
accordance with the Act and its regulations, and with some
uncertainties about the new legislation. It would seem that
these difficulties could best be remedied by attention to the
redesign of the bail forms and by the provision of additional
staff training. It is recommended that priority be given to
redesigning the bail forms Doth to simpiify their use by police
and courts, and to make them more comprehensible for accused

persons, remembering also that the legislation applies equally to
juveniles as to adults.




bail

- 113 -

Summary
In summary, the major areas of concern identified regarding
related to:
{a) The lack of systematic data collection to moniter

(g}

(3)

the numbers of unsentenced persons held in custody
and the reason for that custody whether it be the
refusal of bail or the inabhility to meet the
requirements of bail;

The lack of any standardized procedure for the
issue of warrants both in terms of the issue of
warrants in all cases in which an accused fails to
appear, and in terms of ensuring that a uniform
procedure is adopted to indicate on the warrant
that the accused person failed to appear;

The lack of any clear indication from the court
papers of whethér the accused could not meet the
conditions ¢f bail which were imposed and hence
Temained in custody;

The apparent reluctance of police and courts to
grant unconditional hail to juveniles;

The stringent bail determinations applied to the
unemployed;

The incorrect scoring of the background and
community ties questionnaire, and the apparent
lack of regard for that information by police and

courts;

The plight of the unrepresented accused person,
the need for legal aid schemes to be expanded to
allow legal representation on all occasions where
the question of bail is considered by the courts,
and the need for an automatic review procedure to
be adopted in cases of unsentenced persons in
custody, particularly where unrepresented;

The problems of magisirates in busy courts finding
time to document their reasons for bail
determinations as required;

The concern of magistrates with the apparent
anomaly by which those charged with offences such
a5 murder or rape have a presumption to bail
whilst those charged with armed robbery do not
(although it is not considered that any change to
this situation is required since the Act allows a
wide discretion in the granting of bail for all
offences};

The lack of any limit upon the number of
applications for bail which an accused may make to
the courts (it is not considered that any change
in the legislation is required in this regard,
since a court may refuse to hear any application
which is frivolous or vexatious);

The appropriateness of the Bail Act for use with
juvenile offenders, and concern that the
legisiation may have introduced substantial delays
for juveniles in bail procedures at both police
stations and courts;
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(1) The problems encountered by court officers with
the bail forms, and some uncertainties regarding
the provisions of the new legislation.

Most of these issues relate to administrative procedures
associated with the implementation of the legislation, rather
than to the Act per se, and no amendment to the Act 1s
vecommended. However, it is recommended that attention be given
to improving existing administrative procedures and to
implementing others where necessary in order to ensure the
equitable operation of tle Bail Act. :




CHAPTER SIX, RECOMMENDATONS

Recommendationsg are as follows:

1. A systematic datg collection should be established to

(a) A standardized procedure for the issue of warrants sg

accused fails to appear in accordance with a bail b
undertaking without reasonable excuse:

warrant. This would 21low dccurate data Tegarding P
the number of persons failing to appear in court to L
be collected from the central warrant index IW
maintained by the N.S.N. Police Department. .

|
I
|
|
and therefore remains in custody, . :I

3. Court papers should indicate clearly that an accused person
has been unable to meet the conditions imposed upon bail,
4. Further attention should be given to the bailing of
juveniles:
(a) Means to overcome the apparent reluctan;e by police o
and courts to allow unconditional bail #p juveniles :
should be considered;

(h) The recommendations of the Anti—Discrimination Board

(c) The concern expressed regarding delays in dealing

- with juvenile offenders in courts and police stations
since the introduction of the Bail Act should be
investigated.

5. Consideration should be given to invelving other dgencies in
addition to the police in the collection and verification of

7. An automatic review Drocedure should be established to
consider the cases of daccused persons held in custody
because bail was refused or the conditions of bail were not
met, in order to assess whether the continued detention of

- 115 -




- 116 -

the accused was warranted. This procedure is particularly
recommended for all unrepresented accused persons held in
custody, and may serve as an interim measure until the
expansion of existing legal aid schemes to allow legal
representation to all accused persomns.

Attention should be given to the administrative problems
being experienced in the Supreme Court due to an increased
number of bail applications. A committee should be
established to consider any administrative procedures which
could be implemented as a means of alleviating such
problems.

Prompt attention needs to be given to the redesign of the
bail forms to simplify their use by police and courts, and
to make them more comprehensible to accused pPersons.



APPENDICES







APPENDIX 1

L~bial Bt De","‘er‘r‘h.'rvah o

Cortd normib e : LJ

- Seral Numiber m
3. Polce station m

r

7]
* Ieotial bad dabecnmimed on D
5. Adidress - 2 a .
Fos tecode f IR [ ! Jj_]

il =2
. Age Do of birHn, !_f ;E I H ! |
I AR="-T SN Male Z. Ferrale | 9. D.M) ﬁ
& Country of oirtin . @j

Q. Dota chamg e

10, Tirna C}'\c‘r'rjed =

T ool debarom onaesd

2. Time rmelecisod a
13 Date releaced mmtﬁj

=4
14 An‘nj ATy TWEAbe dé!oj i releasc.
- S0
18, Was Hw accused grrettec o the company of _ D
ParS SRV Dl:pe(ﬂ(z(‘_g | Nz 2. N 9, 'D.H,)
1. Pr"lr—\C|P|6 O\(F@r‘bfa (ccacle OHCQJTC‘Q,JOV'\C! humé:[;er— e 57
ok Chiicye g foar ek affence ) l j l f l I
T - bl o
7T Obws offences  fcode ag & lb) ' ]_F ] l } Ih ] ’ l
=]
T T T 1) 1]
= e

=z
s L T 171
18 Heove rcny MR eneces was e aeciised Qhar—rjx.zd with 7

[]
i4, Caral miuhakaee

2
22 Semial nembbes !:IIlf]

2 Whatt s e ool deter reication fo e Hee princpal
ofemea ® (1. unesc ik ionel | 2. conditiomal ] 3 | bonl
fuscer, 4. ol ShSpencect wih | B, rorkaen Shreqght +o courl»)

22 . IF condrhdnal ol | rwihat condibens wene h‘r‘r\pO‘&iZd 2

{1-<¢ on Foem 7,88 NA L i f o{-hzr)
If other, please specify

- 119 -




‘1

23. What was the banl debermunaton For- aoaeh of e L

1!
e

Oz obFerces T (code as 21, 2 H N-ALD

[

24, Wihert cordhiaNs rene imposed far gach of fre

ot olfemces 7 (codeas § 22 , 8 F N AD

r
&

1. IF othoe~

0

2. IF othar

3. IF othwer

25, Bawl requestect 7 {1 meomdrhonat , 2 .conchitionsd
9. o e vaeted , 9. D)

s EF rmeonay el , whet s Hhe testetl armanant ?
? {iNes, 2.0, §. D.K)

27, was Ha occused F.ngerr_:r;ni-ed

24. [f benl yias refusec Whot vene reasons for refusa ?

{(Code 1| in gcach box Which apph{zs, B's For N A

' | Serousngss of offerrels
2 Pravious Fonlone o comply Sy =) urwder-l-alcina
\
i

OO EEDE: nadt

| .
1 ‘ 3, Iroopmc dortead [ physical dansaﬁ
: 4. Prior consvichons
H H
, 5. Ev.dence indioshing thak He accused wouid ot I

Appear al cour-t

W

Al .
! ‘ b, Lowck. =F cormmmean '+8 +e=s
1. I o basly e carotrer offonoe

Ifi
" S £, Bod requeement dlspencezi TN

RN

b (1110
! : ] Ol (plecse -:at.)a:c_—.r‘[j) )

1]
R
ol
-4

29, Cowurt referred /adjcurn_e.d o

%

! :' ‘ 30, Date to cppear

[k

2. IF imhel bal decision mede bﬂ courd, el Hae,
Qccused av legqal representahon 2

(' Yes, 2.Ne, §. 8 A, 9. DD

‘"‘f - 120 -




I Ceoarai iy ko
2. SCral nomber *
3 Cowurt
4

Dote

&

B vicad Rarmrgs wrezres LTl in Hrxz oy dekeronincdion Formm 4
(C'z;:c.la.

Form 5

L
Foem 54 D
Form & L:]

(2]
Forrm 7 i i
7

22
7. F(-“If‘r‘nflﬂ hes Ol Lives Wit st fe {orﬁnlj At e e
) ) ) 3 Srigm  Score.
Contaic b b oy et ica g &'\h"\)fﬂ Mernbarg, y 2. Lives w-r'['h
e it tfam-l:j LU oz, Ak lecst bocebd y eom bt FET
e cdier e Fﬂﬂ"vlj 3 B LB 4 ey al=Ta Q-n-h.!3 PeSON 4 Liveg
L4
r‘n’(_,-.-'u._'/ .. H_)
ol 2E
3 Emplogiewn b (i = lyeeir n f_w'tzwnﬁdob_' 2.2 o ok D
: .
- ANgwe—~ Scerce
Frrersent eamed I L R v - Gmf;\lc\_.fec,j/f;ens .-on/
Urien ey et eackitbs , . DU fen o oy ,f_-mwhscsjfom'uhd
L, HNdinploy &G Gt e - I_ECCZ;UH"\S' m\a#;&; {'.(xmsuégn) q. D-K,_)
¢ 27
I Adclreos

(1 Loves v b rPresent acloroas = Tyear 2 a4 present
Gidrege, = & fmeriths | o pregest ored Previous Gddress
Lv = fye 0 3B preceand AR ress = b S af poreeg b ancd

B Tviens adidee L = g MonthsG 4. N F Py . 'D,R,)

1O Ml iy M2 Camerey, (& 10yre 1n h.qn/area, 1.

Yes 2.no 9.0k
. Oz~ foe yomes

(eg . Pregrancy il hecih - | Tes, 2 No 4. D)

2 L
s i s, - Slr.x:(,. ‘F:j l.._J Lﬁ

2. 1100 races ey i No cr;rwichch:; 2.1 s0unn CONVIC ko
R iy 5

=22 A3
PO ¢ o bioney g ictichrment | 3. 2 BOMANY Corvic o Lot

Areroar selum
Covvietioa on inge Frrest, 4 3 o mmora Swurnee -~

u Sfaewichiong,

DT 2 O e Sew e O 6 crn naehrrent g oo )

34,
I3 Idict M exee ol St | Qe ak oo b 7 (IVYQS, 2 No D
3 B o 9. Do,
i - ) 35
Ly S

R N R NI R YOI, T O vaee ok 1SsyRet 7

( Yes 2 No, g N.A., g D.K.)

i N
TF e, coime, e adjov-red S ivas g Qctused s kel
] >

Conbrgeo ? (I.Yas/ Z No, B-N-A-)q.D.KJ

- 121 -

)
R Ocr,upc‘,(hc-)m ‘%
—_ ,

1
LTS Appromria g SE AL MA .)

Previdr Scoms




e IF v , IFxTE recis, He rueied Enan | ol @k reveserhian

(l wasen icithonexl ;2 coxrcit hiewneal , 3 el retuosed ,
4. L:cu-fr:i‘lﬁpanﬁc’d YL ot -3 N A > q.D r<)
17, 17 rmieiw koot oot CCJr—)d|+|Clnc:1J wiheat caondhitians i

(1% on Eeoron BA 83 F N A 1P f otwsD

IF e, plaaws speciy

19 . D the accdsaad have, legeal represestahdn for o
(LAt Av=2) DD R NG ez fore +Hha crmort Aok el
j"\lZ(\r‘;h('}) L Tes, 2.MNo, BN A (9. Do,

19, 1F (‘c_i[u:)\)l‘nedo 1o vasbea b Court 7

]
=g 37

]

M 43

|

2 dF mrfJ Y= | S, daliz o cppe@ar 7 mm =

S0 R s fuzeer Carotbes oo b appeornncp,al- whae
e Gla}-..[:.'fn,\;- meppenecd 7 (1-¥es, 2. Mo G DK )

I% L G‘x,CJ]anrn

Frracal Appeciran g

5z 57
2. ioorte of Frreal Qppmf‘tlr_\c‘e E_[__._lAIl

23 et wwos e arausedls piea.” {1. Conlby , 2. Not 8’—"“3’
3 Es pwte, 4 Noplea, @ D-K)
240 W Huz cac crasmesl legally r?prefm‘i'ed at e fineal
Crppev e 2 {1 ¥Yee, z.Neo, 9. (WP
S e cak e fial DT AL for Hhe. pPrinepal
GHL e -
S B TUNEPE TR | rmauech unde- D81 was He e lean e

Ol e et at S(?r\*a"e’ﬁc-w‘.{j - LNRG, Z,NQ.I‘E-N-P- J(I_ K

27 if scchor 51 offonce it wasmraanalhd (e

oo ofHence 7

-

57

-
-
n

w3 4

L]




10.

1.

12.

13.
14.

15.

APPENDIX II. OFFENCE GROUPS

Offences against the person - this grouping includes:
attempted murder; assault occasioning actual bodily harm;
malicious wounding; complaint of apprehended violence;
assault (common); assault female; assault officer whilst

in the execution of his duty; assault with intent to resist
or prevent apprehension;

Sexual offences - this grouping includes: rape; carnal
knowledge; indecent assault on female; indecent assault
on male; procure male for an indecent act;

Prostitution: live on carnings of prostitution;

Robbery and extortion: robbery in company; robbery whilst
armed; robbery with striking or other violence; demand
property with threat;

Fraud: forge document; false pretences; embezzlement by
clerk or servant; larceny by bailee;

Break, enter and steal: break, enter and steal; break and
enter with intent to steal;

Larceny: larceny of a motor vehicle; unlawful use of
vehicle; ride in known stolen conveyance; simple larceny;
steal in dwelling; shoplifting;

Unlawful possession of property: goods in custody;
receiving;

intent: found with housebreaking implements in possession;
found with intent to commit a crime;

Driving: drive dangerously causing grievous bodily harm:
drive negligently; exceed speed limit; fail to report
accident; drive contrary to notice;

Betting: betting in street, found in betting house; organize
or conduct unlawful game; play unlawful game;

Weapons: use or carry firearm in a dangerous manner; possess
firearm with intent to commit an indictable offence;
shortening firearm;

Damage property: damage property;

Cffensive behaviour: under influence of intoxicating liquor
on railway; use indecent words on railway; disorderly
behaviour on railway; make false representation to police;
seriously alarm or affront;

Drink driving: driving with préscribed concentration of
alcohol; driving under the influence of alcohol or drug;
refuse breath test; aid and abet drunken driver;
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16.

17.
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Drugs: possess sedative; administer sedative; possess LSD;
supply LSD; possess Tndian hemp; smoke Indian hemp; possess
implement for use of drug; use heroin; deal in heroin;
cultivate Tndian hemp; permit premises for use of Indian

hemp;

Other: accessory after the fact; failure to appear in
accordance with a bail undertaking; escape from lawful
custody; false statement of name and address; corruption
of witness; resist officer in execution of his duty;
trespass on railway property; seli goods on railway
property; navigate whilst under the influence of alcohol;
navigate negligently; evade rail fare; refuse to quit
licensed premises.
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APPENDIX IV. POLICE INTERVIEW SCHEDULE

What changes has the new Act meant for you in terms of
its administration?

Has the new Act resulted in any changes in the type of
bail typically being offered (i.e., is unconditional bail
being offered more frequently)?

In what cases would a Form 4 be used in a bail
determination? How often would it be used?

What do you see as the chief aims of the new Bail Act?

What do you see as the best and worst features of the new
Bail Act?

What changes would you like to make, if any?

Are interruptions to the bailing procedures a problem?
In what ways (probe recent cases}? Does this result in
delays in atterding to other police matters - urgent
calls etc.?

Any other comments?
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AUPENDIX V, (OPIIS OF BAIL FORMS

Form 1.
Clause 4(a).
Bait Act, 1978,

INFORMATION AS TO RIGHT TO RELEASE ON BAIL
IN RESPECT OF MINOR OFFENCES*

(1) Pursuant (o section 8 of the Baii Act, 1978, you ate enlitied to be granted bail by an authorised cfficer** at
any ime before your first appearance in a court in respect of the alleged offence’ UNLESS --

(i) you are, in the opinion of the authorised officer, incapucitated by intoxication, injury or use of a drug or
are otherwise in danger of physical injury ot in need of physical protection; or

{b) you are in custody serving a sentence of imprisonment and the authorised officer is satisfied you are iikely
to remain in custody for a longer period than the peried for which bail would be granted.

2} Bail may be granted either -

(a) uncenditionally: or

(b} subject 1w such condition or condilions mmposed on the grant of baif as, in the opinion of the authorised
officer, is or are reasonably and readily abie v be catered into,

e the intent that you shall be released from custody as soon as possible after you have given an undertaking to
appear at a courl.

(33 One or more of the fellowing conditions ONLY may be imposed upon a grant of bail:-
(1) thal you enter inte an agreement (o observe specificd requirements (other than financial reqguirements)
as ta your conduct while at liberty on bail;
{b) that one or more acceptable persons acknowledge that they are zcquainted with you and regard you as
a respansible person who is tikely 1o comply with your bail undertaking;
(<) thal you enter into an agreement, without security, Lo forfeit a specified amount of money if you fail to
comply with your bail uadertuking;
() that one or maore acceptable Persuns enter into an agreement or agreements, without seeurily. o forfeit
a specified amount or amounts of meney if you fail 10 camply with your bail underlaking;
(€} thal you cnler info an agrecment, and deposit acceplable security. 1o forfeit a specified amount of moncy
il you fail o comply with your bail undertaking; :
) that one ur more acceplable persons enter into an agreement or agreements, and deposit accepiable securily,
to forfeit a specificd amount or amounts of meney i you fuil to comply with your bail undertaking;
() that you deposit with the authorised officer or court a specified amount of money in cash and enter into
an agreement to forfeit the amount deposited if you fail to comply with your bail undertaking;
that one or more acceptable persons deposit with the zuthorised officer or court a specified amount or
amourts of money in cash and enter into an agreement or agreements to forfeil the amount or amoynis
deposiled if you fail to comply with your bail undertaking.

(k

You may request the authorised officer to grant bail to you subject fo any one or more of the foregoing
conditions.

(4) AI'you are refused bail or not released on bail you are cntitled to be brought as soon as practicable before
a court. -

(5) If and when you are graated bail you are entitled to be released in respect of the offence for which you are
now in cusiody after you have —

(a) given an undertaking in wriling to appear in person before a court in accordance with the undertaking;
and

{t) complied with the conditions (if any) imposed for your being released from custody.

* The offences te which section § of the Bail Act, 1978, applics are all offences not punishable by a sentence of imprisanment (except in default
of payment of a fine}.
* A palice officer is authorised to grant bait under the Bail Act, 1978, if the officer is —

{a} of or above the rank of sergeant and is present at the police station; or

{h) For the time being in charge of the police station.

50 2982 D. West. Government Printer. NS.W. - 1978

- 128 -







o)

{2)

[RH

- 129 - Faglish/ Serbo-Croatian

fForm 2.
Clause 4(b).
Bail Act, 1978,

INFORMATION AS TO ENTITLEMENT TO BAIL

Pursuant w section 9 of the Basd At 1974, ¥ou are entitled Lo be granted bail by an authorised officer* at

any time before your first appearance in a court in respect of the alleged offence UNLESS —

(4) you are in custody serving a sentence of impriscnment and the authorised officer is satisfied that you are
likely for thul reason 1o remain in custody for a longer peried than the period for which bail would be
granted;

(b

you are charged with an offence 1o which section 8(1) of the Bail Act, 1978, applies, or an offence under
section S1of the Bail Act, 1978 (failing 1o appear in accordance with a bail undertaking) or an offence
under section 95 {robhery with sieiking), Y6 (robbery with wounding), 97 (robbery whilst being armed or
i company) or 98 (robbery whilst being armed or i company with wounding) of the Crimes Act, 1900.
H you have been charged with one or more of these offences you may nevertheless be granted bail uader
section 13 of the Bail Act, 1978; or

(¢} the authorised officer is satisfied thut he is. after consideration of the matiers referred o in section 32 of
the Bail Act, 1978, justified in refusing bail. Section 32 of the Bail Act, 1978, provides that the following
matlers oaly may be taken inlo account in coasidering bait:—

(i) the probability of whether or not you will appear in court in respect of the offence for which bail is
being considercd, having regard only o —
(a3 your background and communily ties as indicated by the history and details of your residence.
- employment and family situations und your prior criminal record (if known);

(b any previous fudure by you to appear in court pursuant to a bail undertaking or pursuant to a
recognizance of bail entered into before the commencement of section Ky

(¢) the circumstances of the offence (including its nature and seriousness); the streagth of the evidence
aguinst you and the severity of the penalty or probabie penally;

(d} any specific evidence indicating wiether or not it is probable that you wilt appear in court; and
{e} the raling obtained in relation to your buckground and community ties.
(i) your interests having regard only to —

(a} the period that you may be abliged 0 spend in custody if bail is refused and the conditions uader
which you would be held in custody:

(b} your needs to be free to prepare for your appearance in court or o obtain legai advice or hoth;
(¢) your needs to be free for any lawlul purpose not mentioned in subparagraph (b); and

{d) whether or not you are, in the opinion of the authorised officer or court, incapacitated by intoxication.
injury or use of a drug or are otherwise in danger of physical injury or in need of physical protection;
and

(iii) the protection and welfare of the community, having regard only to -

(a) whether or not you have failed, or have been arrested for an anticipated failure, 1o observe a reason-
able bail condition previously imposed in respect of the offence;

(b} the likelihcod of you interfering with evidence, witnesses or jurors; and

{c) the likelihood that you wili or will not commit an offence while at liberty on bail,

but the authorised officer may only have regard to the likelihood that you will commit such an offence
if he is —

{d) satisfied that you are likely to commit it;

(e) satisfied Lhat it is likely to involve violence or ptherwise 1o be serious by reason of its likely con-
sequences; and

() satisfied that the likefihood that you will commit it, together with the likely consequences, outweighs
your general right w be at liberty.

Bail may be granted either —
(@) unconditionalty; or
(b) subject to a condition or conditions.

One or more of the fallowing conditions ONLY may be imposed on a grani of bail:—

{a) thal you enter into ar agreement (o observe specified requirements (other than financial requirements)
as to your conduct while at liberty on baik:

{b) that one or more acceptable persons acknowledge that they are acquainted with you and regard you as
2 responsible person who is likely 1o comply with your bail undertaking:

() that you enter inlo an agreement, withoul security. to forfeit a specified amount of money if you fuil 10

comply with your bail undertaking;

that une or more acceptable persons enter into an agreement or agreements, without securily, (o forfeit

4 specified amount or amounts of money if you fuil to comply with your bail uadertaking;

{d

(e) that you enler into an agreement, and deposit avceplabie security, to forfeit a specified amount o money
it you fuil to comply with your bail underraking;
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(fy that one or more acceplable persons enter into an agreement or agreements, and deposit acceplable security,
1o forfeit a specified amount or amounts of money if you fail to comply with your bail undertaking;

(g) that you deposit with the authorised officer or court & specified amount of money in cash and enter into
an agreement to foreit the amount deposited if you fail to compiy with your bail undertaking,

lhat one or more acceplable persons deposit with the authorised officer or court a specified amount of
money in cash and enter inte an agreement of agrecments o forfeit the amount or amounts deposited

if you fail to comply with your bail undertaking,
You may request the authorised officer 1o grant bail 10 you su
tions.

th

pad

bject 10 ARy One or more of the foregoing condi-

If you are refused bail or not released on bail you are entitled to be brought as soon as practicable before

a couet.

If and when yon are granted bail you are entitled to be released in respect of the offence for which you are

now in custody alter you have —

{a) given an undertaking in writing to ap
and

(b) complied with the conditions (if any) imposed for your _being released from custedy.

pear in person before & court in accordance with the undertaking;

* A palice officer is authorised to grant baii under tlie Bail Act, 1978, if the officer is -
{a} af of above the rank of sergesnt and is present at the police siion: oF
(b} for the time being in charge of the police stalicn.

NP 521 D. Wesl. Government Prnter. N.S.W. - 197%
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Formudar 2
Klauzula 4 (b)
Zakon o Jemsivu od 1978 godine.

INFORMACIJE U VEZI PRAVA KAUCWE

(1) Sheodno pravilima sekcije 8, Zakona o Jemstvu od 1978 goding, Imate prave na kauciju od strane
ovla&éenog sluZbenika® bilo kada pre Vadeg prvog nastupa pred sudom u odnosu na navodne
prekriaje [ZUZEV TADA —

(a) Kada ste u pritvoru i slufite kaznu zatvorom a ovlasteni sluzbenik bude uveren da ce te
zbog toga ostati u pritvoru dufe vremena nego 5to bi se kaugijom odobrilo.

{b) Kada ste optuZeni za prekrdaj na koji se odnosi sekclja 8 (1) Zakona o Jemstvu od 1978
godine, ili prekrsaj pod sekcijom 51 Zakona o Jemstvy od 1978 goding (to jest tada kada se
oseba ne pojavi u smisiu uslova kaucije, il prekriaje pod sekcijom 95, (kradja udarcima), 95
{Kradja ranjenjem) 97 (Razbojnicka Kradja} ili zajednc sa ranjenjem, Kriviénog Zakona od
1900 godine. Ake ste ikada bili optuZeni sa jednim ili Vise od ovih prekrSaja moZate svejedno
dobiti kausiju na osnovu sekcije 13, Zakcna o Jemstvy od 1978 godine ili.

(¢} Ako ovladéeni slufbenik, nakon njegovog razmatranja pradmeta spomenutog u sekciji 32,
Zakona o Jomstvu od 1978 godine ima opravdanja da odbije pravo na kauciju. Sekeija 32
Zakona ¢ Jemstvu od 1978 godine obezbedjuje da se samo slededs stvari uzmu u obzir kada
se& razmatra o kauciji.

{f) Verovatnost da ¢e te se pojaviti na sudu u odnosu na prekréaja zbog kojeg sé kaucija
razmatra imajuéi u vidu —

{a) VaSe biografske podatke. Veze sa zajednicom, oznadena istrorijom i defaljima,
Vaseg stanovanja, zaposlenja | situaciju familije i Va? kriminalni rekord ako ga imats.

(b} Ako se niste pojavill pred sudom skladno sa pismenim ugovorom uslova kaucija,
potpisarii  pre uspostaviiania sekcije 32.

{c} Okolnosti prekriaja (ukljudujuci vrstu i obziijnost iste} jadinu izkaza protiv Vas i
ozbiljnost kazne ili moguée kazne.

(d) Ako postoje ikakvi specifiGni izkazi koji bi pokazali da és te se najverovatnije pojaviti
ha sudu |,

(e) ObaveSienja nabavljsna u odnosu na Vasu proslost | veze sa zajednicom.

(i) Vade interese, gledajuél samo na —

(a} Rok koji ¢e te morati provesti u pritvoru ukoliko kaucija bude odbijena i uslovi pod
kojima ¢e te se nalaziti u pritvory.

(b) Vase potrebe da budete na siobodi radi propreme za sud ili radi savelovanja sa
advokatom ili oboje.

(c) Potreba da budete na siobodi za bilo kakvu zakonitu svthu, keja nije spomsenuta
pod-paragrafom (b);

(d} Ukoliko ste ili niste, po midljenju ovladéenog sluZbenika ili suda, onesposdbljenf
pilanstvem, povredom ili upotrebom droga ii ako ste pod ikakvim fiZigkim opansno-
gtima {li ako Vam je potrebna fizidka zastita,

() Zastitu i dobrobit zajednice, gledajuéi samo na to —

(@) Dali ste ili niste bili hapSeni u vezi ne-odrzavanja uslova kaucije koja je bila
dodeljena u cdnosu na prekrdaj.

(b} Zbog mogucnosti ometanje izkaza, svadoka ili parote.

{c) Veravatnost dali ée te i ne izvrsiti prekrdaj dok se malazite na slobodi na osnovu
kaucije, dok oviaséeni sluZbenik moia praceniti rnoguénost dali ée te izvriti takav
prekrsa ako je on —

{d) uversn da de te ga izvriti

{e) uveren da e te biti u nekem smislu nasilan {l; drugim nekim nad&inim skojim éa te
uzrokovati ozbiljne posledice i

(f) uveren da ¢a verovatnost da de te to izvréiti zajadno sa moguéim posledicama bit
faga od Vadik opétih prava da budete na slobodi.

(2) Kauclja je odobrena bilo —
{a} Bezustovno ill.
(b} MNa osnovu jednog iti vide uslova.




(3) Jedan ili vise od sledecih ustova SAMO, moZe se dosuditi pri edobravanju kauciie.

(a)

(b)

h
Q)

{h)

Da pismenim ugoverom prihvatite da &e te se pridrzavali odredjenih zahteva {osim finaficiskih
zahteva, obzirom na VaSe viadanje na siobodi pod kaucijom.

Da jedna osoba ili vi?e potvrdi da Vas poznaje i da Yas smatra odgovernam osobom, koja e
se pridr¥avati uslovima Kaucije.

Da pismenim ugovorom prihvatite bez novéanog osiguranja da ¢ée Vam se oduzeti kaucija
odredjene sume novaca ako se ne budete pridrzavali Vadih obaveza kausije.

Da jedno odgoverng lice ili vise pristanu pismenim ugovarom bez novdanog osiguranja na
oduzimanje kauclie odredjene sume hovacd ukollko se ne budete pridrzavali uslova kaucije.

Da &g te pismenim ugoverom | ulaganjem dovolinog novéanog osiguranja pristati na
oduzimanje odredjene sume novaca ako se ne budsete pridrZavali usiova kaucije.

Da jedna odgovorne lice lli vie potpie ugovor ili ugovore, te ulaganjem dovoljnog osiguranja
pristanu na oduzimanje odrediene sume novada ako se ne budete pridriavali Vasih obaveza.

Da kod ovlaséenog sluzbenika ili suda uloZite jednu odredjenu sumu golovog novea | da
potpidete ugovor kajim pristajete da Vam se oduzme suma koju ste ulofili ako se ne budete
pridrzavall Vadih uslova kaucije.

Da jedno odgovarno lice ili vise ulo¥e kod oviadéenog sluZbenika I suda odredjenu sumu
gotovog novca | da potpisivanjem ugovora pristanu na oduzimanje uloZene sume ako se ne
budete pridrzavali Vasinh obaveza kaucije.

MoZste zatraZiti da Vam ovlasceni siufbenik odobri kauciju na osnovu jednog it vise od gore-
navedanih ustova.

{4) Ako Vam kauclju budu odbili ili niste pudteni na siobodu kaucijom, imate pravo da Vas &to pre
dovedu pred sud.

(5) Ako Vam | kada Vam budu odobrili kauciiu imate pravo da budete pusteni na siobodu u odnosu
na prekriaj zbog kojega se sada nalazite u prityoru kada se budete —

(a)

pismeno obavezall da ¢ée te se liéno pojaviti pred sudom u smislu obaveza i

(b} pridr¥avaii uslova (ukolike Ih ima) dodeljenih radi Va?eg pultanja iz pritvora.

*Poilcajci sy ovladtenl da odobre kauciju zekonom ¢ Jemstvu od 1578 godine, ako Ja policajac —
{a} vodnix ill veéeg policiskeg Elnd i ako jo toga momenta u policiskej stanici ili;
{b] priviemenc rukovodi pallciskork stantcom.




Form o+,

Hud Acy, 1978,

Clause §.
BACKCROUND AND COMMEIINITY TTES QUESTIONNAIRE

Nuwme of Acvuzed

Coliimn 2,

O BE COMPLETED BY ACCUSED

A FAMILY TIFS, !
[ §live with my *immediate family AND have a |
least weekly comtact with ofhar *unmediate |
family members, - I

] Fiive with my *hnsediaie family OR have !
least weekly” coutect with my *tmmedigge |
family, !

7Y 1 hve with a non-family person !
L. ! live alone. ) o f
The name of the person withi whora 1 live is 1

]

My retationship (of Ay} wilh that peson iy li
e e e i e -
{spauses de Lacto spousesfattier muother s :
empleyers no relation, et i

The pame of an *immediae faindly member !
with whom | have conlact ) !

‘E

i

!

!

wholives we. .. i

!

NOUTE ~ “Immediate aruly™ includes lawia! l
spouse. de fucte spouse (bemg u person wikh

whom Uie accused resides an o permanent aud |
bura fide domestic basis), parenz. grandparemy, |1

sun, daughter, prandson, grand-daughier,

B EMPLOYMENT.

1
i
{1 1 have been employed at my present Job for |
mere than one year (namely since., ... .. p
{_} 1 have been employed at my present Jjob Jor 4 II
mouths or mors (namely since.. ... }
OR at my preseni 10b and my prior job for ¢ [
menths or more (nameiy ... et e !
months), 'i
L1 1 am employed OR recziving unempioyment i
benefits or other form of pension. i
[ Vam bang supperied hy my family or my say- |
ings. {
it am unemployed  and  not receiving |
unemployment Lenefits or other form or pea-
sion. ]
e e e _{.,,,*h__.ﬁ________.___h_*____ﬁ_____
The name and address of my present em- |
{rame of preseat employer) i
s of prasers evpiapent T !
The name  and  address of my prior {l
e ployer is |
inume of prior empliyer) :
1
I

ME LYY




Column 1.
TG BE COMPLETED BY ACCUSED PERSON

Columan 2.

10 BE COMPLETED BY POLICE OFFICER

C. RESTDENCE
[ 1 have lived at my present address for 1 year
cr more (namely S8 .. o 3
[} lhave lived at my present address for 6 months

or mofe {namely since
OR my present address and prior address for
I yent or mote {(namely

2413}, .
[ ! have lived at my present address for 4 months
or moTe (RAMELY SINEE et s J OR
my present address and puior address for 6
months or more (namely months).
[7] | have no fixed place of abode.

My present address I8 oo S——

. TIME IN ARLEA
i} [ have lived continuousty in the city, fows or
district tn which 1 now live for 10 years or
wore. .

K. OTHER FACTORS
[T 1 wishother factors to be taken into account {e.g.
preghancy, old age, paor health, attending school,
ore}

F. FRIOR RECORD.
{ have convictions for the following offences

Year Court Offence

NOTE ~ “Parking” and minor traffic offences
need not be included.

The accused has no prior ¢onvictions.

The accused has one summary conviction and ne
convictions on indictment.

The aceused has 2 sumimary conviclions or ong ¢oit-
viction on indictment.

The accnsed hias 3 or more summary convictions or
2 or more convictions on indictment.

NOTE — Clause 8(6) of the Bail Regulation, 1979,
excludes offences against the Motor Traffic Act, 1909,
unless the offence is punishable by imprisonment.

O o o

(MARK WITH AN “X"” ONE ANSWER ONLY IN
FACH CATEGORY (A-E INCLUSIVE), IF IT IS
TRUE, AND COMPLETE THE ADDITIONAL PAR-
TICULARS WHERE APPLICABLE,)

{Dale) ! /

POLICE OFFICER
(Date) / /

(THE POLICE OFFICER IS TO INDICATE THE
ANSWERS AND INFORMATION GIVEN BY THE
ACCUSED WHICH HE HAS (OR HAS CAUSED) TO
BE CHECKED. (ANY DISCREPANCY TO BE
NOTED.)




POINTS ALLOCATED BY

POINTS ALLOCATED

AUTHORISED OFFICER

BY COURT

e

TOTAL POINTS:. .~

"

AUTHORISED OFFICHR ™

(Dare)

/ /
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Farm 3.
BAIL ACT, 1978,

Clause 9.
BAIL UNDERTAKING
NAME OF ACCUSED: ..., T ——
f ADGRESS OF ACCUSED: .. T e i e o

UNDERTALING

tt; I underiake 1o appear w1 respect of the ahove vifcice or offences at the Court of Petty Sessions

3l 14 the

day of A
at i am, {and before such conn QO sueh day and at wick tine ang place s is from time to nme specificd
& nolice (o be Biven or semt 10 me),

1) This Undtrlak‘mg inchxdes an undcr(aking pursudnt e seciion 3403 ol the Buil Act, 1978, that il bail s continued
| shall appear at any time and place 1o which the provesdings in respect of the oftence or uiiences may be
conunved whether upen an adjournment or oiherwise,

T ————— e e

Accused
CERTIFICATE
‘1 certify that the docuinens contained herein is a copy of the notice given to the accused for the purposes of seetion

3{1) of the Bail Act, 1978, and that 1 dig give the notice to the accused person by delivering it 10 him
personally.

Daied this day of , 19 at

“Justice of the Peace and Prescribed Chicer.
TAuthorised Officer and Preacribed Officer

"Sictke out whichever it not opplicable.

- ——— ‘—L«_...,__..‘__—-_.___‘——---——._.___‘_ .

servitude thes impased or then being served.

Il'the accused person changes his address, he shall give nolice in writing of his new address to the clerk of the court
al which he is to appear.







NAME OF ACCUSLD:

ALIDRESS QF ACCUSED

OVELHCR{S): o
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Form oA
Dot Acty 1972,

BALL, UNDEATKING

Chuse 9.

NAME OF SURETY (SURETIES) (i nay)

and

ADDRESS OF SURETY (SURETIES) (if any)

{n

UNDERTAEEIG

«ove offence or offences &t the —

T undertake 10 appear ia respect of the
* Court of Yetty Sessions

* Distriet Court

* Supreme Cout at
*#Count of Crimical Appeal

on (ke day of 15

at 10 aun. (and before such court on sueh day and at such time aod piace as is Srem s to tme spcifing
in a notice io be given or seat 1o ma).

This underiaking inclndes 2a underiaking pursuant to section 34(3) of the Bail Act, 1578, that if bail is contir
1 shail appear ar any time and place o which the proceedings in respect of the offience or ofences rauy o
coatizued wheiner upon an adjourndient or otherwise.

*T furiber undenake putsuant to section 123037 or 123A(R) of tke Justces Act, 1802, 1o efpear b
Dnstrict Court as referred to in paragrach (1) and prosecuis my appasl, to abide the jedgment of the Jour
on the appeal and pay such cosis as may be awarded by the Court,

¢}

BAIL CONDITIONS
*The prant of bail is subjrct to the following conditions:-

. {a} that I enter into an agreement to observe specified reguirements 23 {o nwy conduct white at liberty on bail

as sct out hereunder;

{b) that one (or ) acceptable perscnfs) ncknowledge that he or she is (they are) scquasnted with me 2nd
tegard(s) me 2s a responsible person wiho s Lilvely o comply with my bail undertaking;

() that I ealer into an aerecment, withous security, to forfeit an amount of money, 25 specified herein, i [
fail to comply with my bai! undertaking;

{d) thaf one (or ) acceptahle person(s) enter 010 an agreement or agraernents, without security, to forfeit
8D smouni O Al0OUDIS of money, #s specified hersin, 1 I fail 10 comply with Ty bail undertaxi

(e) that Ientsr into an agreement, and deposit accepizbla sceurity, 1o forfeit an amount of monsy, us specited
hercin, if I fail to comply with my bai vnderiaking;

{fy thatons{or Yacceplablzs person(s) enter inte an aareement of seresinents, and depozit acceplabls svusi-
ity, to forfeit an amouwt or 2mousts of mensy, as speeified berein, 17 1 fall to comply with my bail undei-
taking; -

(&) hat | depeslt ta amoznt of money ix czsh, a5 sy i hereln, and eater Into an agrosment to forfit
the amount if' T fzif 10 comply with my bail undemaking;

{h) that eqe (or Jaceepiable persous) Cevosit an amount or amous!s of meney in cash, as speciiied hereln,
and enter into an agreement or agresments, to forfeit the ameunt(s) if I Iail to comply wiih nry bajl under-
taking,

]

N5

- X
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#] niree to observe 35 2 condition of may bail the foliowing Tequirements 8s to Oouy conduct whils a? Llmriy

on bail:—

AGPRINIAENT OF ACCUDED

s o forfuit to Her Miajesty the Queen, Fer Heiss pnd Suecessors, the sum of S

® lagre ] ] : :
T in the event of my failure to appear 1 ancordance with my undertaking.

in monsy

AGREEMENT OF SULETY OR SURETIES

(N UWE e and
agroe 10 forfeit to Her Majesty the Queen, Her Heirs and  Successors,
3] O —— - {each) in money in the event of {he faiture of the accwsed to appear in accordance with

his undertaking.

PARTICULARS OF CAS: DEPOSITED PARTICULARS OF SECURITY GIVEXN

L deposited by the § security deposited by b2
accused /surety 2each surety accused/surety/each surety
Meceipt No. ) (Receipt No. )
Accused Surely Surety
CERTIFICATE

the notice given to the aceused for the purposss of

®} certify that the document contzined herein is a copy of
= 10 the accused persoa by delivering It to him per-

section 34(1) of ths Bail Act, 1978, and that I did give the notic
sonally. .

DATED this . day of 19,

a1 .
* Justice of the Peace aad Prescribed Oficer.

 Authorized Offcer and Piescribed Officer.

{*Svike qul whichever is nor applicable)

A copy of the upderwaking is o be given to the accuscd persen, & surely oF prsan who has made an acknosledgreat

under section 36(2) (b) of the Badl Act, 1978.

NOTE — Scction 5t of the Bail Act, 1978, provides that 4 person who fails without reasozable excuse {proof ¢f
which lies upon him) to appaar before a cournt in aecordance wih his bail undertaking is guilty of an citenne, A
paron convicled of sech an ofence is linhle to the same penaliss 25 are by law nrovided for the offencs |
of which Lie failed 0 appear but ro sentence of imprisoament siail exceed 3 yeass and uo fine shall cxc
A smatenos so imposed mey e dircted to be served curnulatively upon any other sentencs of impriscament oF peaa
servitude tncn imposed or lsca being served.

Where an amount of bail maney, not exveeding $300, deposiled pursuant toa bail agreement, is forfeited by 12
of non-compliance with @ bail underlaking entered into for the appenaics of a persoa, the person by -
amount was deposited wzy, within 21 doys from the date of forfelivre, lodge with the court of summary jurisdhion
a1 or nearest the place at whicli the beil money was forfeited an appiicetion in or to the eifect of the fore prescribed
under the Fines and Forfeited Reeognizznces Act, 1954 for 1he dischorpge of the forfeited bail monsy.

ice in writing of his new sddress @0 the eier

If the acoused person changes his address, fie shaoll pive not : of the coutt
at which he is to cppear.

. West, Government [rinter, New South Wales — 1979



Clause 10.

ACKNOWLEDGMENT

NAME OF ACCUSED s e

ADDRESS: s

{address) {arcu;;}lonj

acknowledge that [ have been acquainied with the sbovenamed accused PEISON fOF unemeenrcereyaes YEALS.
(2} 1 regard him/her as a respomsible pzoson who is iikely (o comply with his/her bail undertaking,

t3)  The nature of wy acquaintance with the sceused person is

fe.g. :‘m;ﬂ )m.:-bujjneﬁ.p. aer, mother, farker, apoire, friead)

(1) Before making this acknowledgment I have been wamned that it is &1 offence pursuant to-seclion 56 of the
Bail Act, 1978, wilfully ‘o make an acknowledgmenl under section 35(2) (b} of that Act knowing it to be untrue o
A material particular,

SEENAIIIE wovvenecvies erieeeecsrecer e .

This acknowledgment was made before me at

...... - OB HBE s sreenes GBY OF

...................... ey 19 and 1 did, before the acknowledgment
was made, warn the person making the acknowledyment that i1 is an offeace pursuant 1o section 56 of the Bail Act,
1978, wilfully to make an acknowledgment under section 36(2) (b) of that’ A¢t knowing it 1o be untrue in a material
particular.

{Authorised Qfivers
lugtico of the Peoce)

NOTE — Section 54(2) of the Bail &cr, 1978, provides that an asthorided officer of woud 1o whom of with whom @ person, other than the
sctused person, maked ar acknowledgment pursuant o 8 bail cendition shalt forthwitk give o7 cause 10 be given lo that other person a copy
ul the condition a7 & potice seiling oul the teging of the condilion,

NP 472
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Form 7.
Bail Act, 1578,

Clavse 11{1).

REASCNS FOR BAIL DECISION BY AUTHGORISED OFFICER

NAME OF ACCUSED:

OFFINCE(S):

{If space iz lnsyfficient attach Yst)

The acensed Tas been provid

d with informatica as to his or her eligibility or entitlement to bail being cither
Form 1 or Form 2.

o (Mark with an “X” if this information has been provided)

REQUTST PO BATL

The accuzcd has

(1) nade no request for bail:

*2) requested that ke or she ke sranled bail unconditionally; or

*(D) requested that ke or she b
s Acti—

groted bait subjedt to (- following conditions s spocificd fn sueiion 36(2) of

DETERMINATION
I have determined that:--
*(1) bail be pranted unconditionalty;
*{2) bail be refused; or
*(3) Dail be granted snbject to one or more of the I Mowing conditions:~

{1} that the accused person cnter into an agicement o observe requirements as to his or her conduct

wlhile at liberiy on bail, namely:

{b) that one (or Yacceptable person(s) acknowledge in writing that he or she is (they are) acquainted with
the accused person and he or she (they) regard(s) the aceused pezson as a responsible person who is likely
fo comply with his or her bail undertaking; -

(c) that the accused person enter into an agreement without security, to forfeit an amount of money, namely
- if B or she fails to comply with his or her undertaking;

) acceptable person(s) enter info an apgreement or

I
(d) that one (or agreentents, without security, to forfeit
s (S8CH), i the accused person fails to cotuply

an amount or amounis of money, namely §.....
with his or her bail undertaking;
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4 1o acoused person eitter into an agreement and o sposit sueurity, 10 forfeit an amosnt of moncys namely

e 3 Do o she fajls 0 comply with his of ber bail undertaking;

1) { one {or 3 aceeptable porson{s) enter into an agreement and deposit seeurily, to forfeit sn amosal
amounts of money, namely  —— (each), if the accused persoil fails to comply with his or liex

[yl

Lol undertaking;

(=) thstihe accussd person deposit the 5o of §..
{iis amount it he or she fails to comply with

(') that one for } acceptable person{s) deposit the sum(E) of Fuuereses
e an agreemeint oF aprecaicais 10 forieit the amouat(s) if the accused

or her bail undertaking.

ia cash, and enter into an agreement o fir. ’

e {EACH) it cash, and enter
person falls to comply with his

{* Sirike out whichever is not appir'cable)

REASONS FOR PRTERMINATION

The reasun{s) for my decision is/are (or is/are gitachicd)—

AUTHORISED OFFICER

Date ! 7

Flace

NOTE:
This form srould be comploted in duplicate $a ulb cases where bail is —
() granted conditionally; or

{it) refused.
d to the cout at which the aceused is to appe

Tiwe oripinal should be forwarde ar and a copy should be retaincd.

sT 847 D, West, Governetenl Printer, Mew South Vales — 1979



NAME OF ACCUSED:

OFFENCE(S):
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Form 8.
Bail Act, 1978,

Clause 11(2).
REASONS FOR BAIL DECISION BY COURT

(if spoce i fnsufficient attach list)

(&)

©

(d)

—_—
L3

)

®

DBETERMINATION

It is determined (in respect of each offence) that:-

* (1} bail be granled uaconditionally:
- *(2) bail be refused: or
* (3} bail be granted subject to one or more of the following conditions:-

{a} that the accused persom enier into an agreement to observe requirements as to his or her conduct while

AL 1IDETEY Ol DAIL, MAIIEIY! oo eeereresirsmrereamstsssssnaesies e e s s 55440885 et e et ee e

thatone (or ) acceptable person(s) acknowiedge in writing that he or she is (they are) acquainted with
the accused person and he or she (they) regard(s) the accused person as a rerponsible person who is likely
to comply with his or her bail undertaking;

that the accused person enter into an agreement without security to forfeit an amount of money, namely
B if the accused person fails to comply with his or her bait undertaking;

that one {or ) acceptable person{s} enter into an agreement or agreements, without secarity, to forfei
an amouni or amounis of money, namely $....coerncer (each) if the accused person fails to comply with
his or her bail undertaking;

that the acvused person ealer ino an agrecment and deposit seeurily, to forfeit an amount of money, namely
U il the accused person fails to comply with his or her bail undertaking;

that one {or ) acceptable person(s) enter into an agreement and deposit security, to forfeit an amount
or amounis of money, aameiy 3. e (each) if the accused persoa fails lo comply with his or her
bail underiaking;

that the accused person deposit the sum of §.... in cash and enter inlo an agreement to forfeit
such amount if the accused person fails lo comply with his or her bail undertaking;

(h) that one (or ) acceptable person(s) depaosit the sum(s) Of S {each) in cash and enter into

an agreement or agreements to forfeit such amount(s) if the accused person fails o comply with his or
her beil undertaking, ' :

(*Strike our whichever is not applicable;




PARTICULARS OF AMY DETERMINATION MADE
PURSUANT TO SECTION 36(3) OF THE ACT ARE:-

REASONS FOR DETERMINATION

The reason(s) for the decision is/are (oI is/are attached):—

(NAL.E OF COURT)

Dale / i

(PLACE)

NP 525 D. Wesl, Government Brinser, Nuw South Wales — 1979
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Form 9.
Bail Act, 1978,

Clausz 14,

APPLICATION BY SURETY
LIABILITY IN RESPECT

FOR H1S DISCHARGE FROM
OF A BAIL UNDERTAKING

fneme of cours) ipface)
being the Couri—

**which granted bail; or
**before which the accused PErson is required to appear in Accordance with his bail undertaking
for the abovenamed surety to be discharged from his liability in respect of an agreement entered into as g

condition of bail on the

(* Insers Court of Criminal Ap

peal. Supreme Court, District
(*= Strike out whichever is not

Court ar Court of Petty Sessians)
applicable).

A warrant of apprehension/summons has this day been issued by me (returnable on the

Juslice of the Peaca

Daie / /

NP 523

0 Wea Governmen Printer. New Somh Wales — 1970







~Form 10,
Bail Act, 1978,

Clanse 15,

WARRANT OF APPREHENSION WHERE A SURETY
APPLIFS TO BE DISCHARGED SROM LIABILITY
IN RESPECT OF A BAIL UNDERTAKING

To all constables of Police in the State of New South Waies.

....................................................................................................... (hereinafter called the accused

(hercinafter called the

name of courq)

{rame of conrt)
for him to be discharped from his Liability under the bai underlaking.

{place}

THESE ARE THEREFORE TG COMMAND YOU TG APPREREND THE ACCUSED PERSON AND BRING

HIM BEFORE THE

{aarme of court)

may then be sitting TG BE FURTHER DEALT WITH ACCORDING TO Law.

Tustice of the Peace.

NOTE - This warrant should nol be executed after the dage upon which the accused has undertaken 1o appear
wilhout reference first being made 10 the court,

Address of accused:

Address of suzety:..

D. ¥iest, Governmeny Printer, Naw SeachWaler . 1870
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Form 11.
Bail Act, 1978.

Clause 16.
REQUEST FOR REVIEW GF BAIL DECISION

NAME OF ACCUSED:

(date of bireh)

OFFENCE(S):

(1) Request is made puzsuant to Pari VI of the Bail Act, 1975, to the

i |
at . . o :
{place)
for & review of a bail determination made BY .o - .
(mame of cours or authorised officers !
at,
(2) Bail was on the day
of 19, **refused/ dispensed with/granted
with the following conditions:—
(3} The accused person **is in custody at prison
OR **has been released and resides at

Applicant
Date s 7

(*fnsert cither Court of Criminal Appeal, Supreme Court, District Court or Court of Potty Sesslons).
(**Strike out whickever Is not applicable).

NP 526 . West, Qovernment Printer, New South Wales — 1979







Form 12,
Bail Act, 1978, Clause 18.

NOTICE OF CONTINUANCE OF BAIL

NAME OF ACCUSED PERSON:

ADDRESS OF ACCUSED:

DATE OF UNDERTAKING: 7/
TAKF, NOTICE that the proceedings in respect of which you gave a bail undertaking have been adjourned —

%o the, af

{nanie of court)

on the rT-?y of,

1% ,at 10 am. OR

*1o such time and place as will be notified to you in 4 notice to be piven or sent to you,
* The conditions of the bail have been varded in the following manner:—

CERTIFICATY,

*X certify that this document is 2 copy of the notice piven to the accused for the purposes of gection 34 (1) of
the Bail Act, 1978, and that I did give the notiee to the accused person by delivering it to him personally,

{* Strike out if not applicable)

Prescribed Qlficer

ST 945 D, West, Government Printes, New South Wales — 1979 baten /7 ¢
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Form 13.
Bail Act, 1978,

Clause 19.

NOTICE RESPECTING THE REVIEW OF A BAIL DECISION

(1) TAKE NOTICE that Part VI of the Bail Act, 1978, provides that a bail decision may be reviewed.

(2) A “bail decision” includes a refusai to

grant bail, a granting of bail conditionally or unconditionally and a
dispensing with bail.

(3) A review may only be had at the request of —
(a} yourself;
(b} the informant, being a police officer; or
(¢} the Attorney General.

{4) A request for review may be made o the appropriate court as sst our hereunder.

If a bail decision was made by — it may be reviewed by —

an authorised officer a Magistrate or the Supreme Court

a Justice the Justice, or a Magistrate or the Supreme Court

a Magistrate a Magisirate or the Supreme Court

the District Court the District Court or Supreme Court |

the Court of Criminal Appeal
the Supreme Court

the Court of Criminal Appeal

the Supreme Court

{5) A court in reviewing a bail decision may affirm or vary that decision or substitute another decision. A request
for review of a bail decision shall be in writing in or to the effect of Form 11, in Schedule 1 to the Bail Regulation,
1979, & copy of which may be obtaired from a cour office or at a prison,
NP 524

D. Wesl, Goveroment Printer. New South Wales — 1979







APPENDIX VI. BAIL DECISIONS FOR ABORIGINES

A report on bail determinations by
pelice in three towns with large
Aboriginal populations

bData collected as part of the study of the Bail Act
conducted during May to October of 1980 suggested that bail

decisions made by police in one country town were particularly
harsh with regard to Aborigines.

In order to gather more information, a second visit was made
to that town, and two other towns with large Aboriginal
populations were alsc visited during June 1981. A summary of
the data collected is presented below,

The initial data coliected had indicated that only 36% of
persons charged in the particulatr town had been granted bail, 21%
had received conditional bail, and 43% had been refused bail.
This compares with 7.3% of the total sample being refused bail.
The data collected during the second visit to the town, however,
provided a very different picture - in 71% of cases unconditional
bail had been granted and in the remaining 29% of cases
conditional bail had been granted. In the other towns visited,
unconditional bail accounted for 97% of determinations in one
town and 100% of determinations in the other case.

The percentage of the total number of charges laid in each
town which were for Aborigines ranged from 41% in one town to 92%
in another. The over-representation of Aborigines amongst those
charged is clear when one comsiders that according te the 1976
Census the percentage of Aborigines in the populations of these
towns ranged from 17.4% to 36.5%.

Most charges laid against Aborigines were for serious alarm
or affront (53.8%), or malicious damages {15.4%), offences which
discussions with police indicate were usually alcohol related.
Non-Aborigines were also charged with essentially alcohol-related
offences, the greatest number of charges being for driving with
the prescribed concentration of alcechol or driving under the
influence (53.2%)}.

- 149 -




APPENDIX VIT. OFFENCES BY SEX, AGE, COUNTRY OR REGION OF BIRTH,
OCCUPATION, LEGAL REPRESENTATION

vable A. Offence by sex

%E { Male Female
I, No. 3 No. % Total
| -
|! | Against the persom .. 46 5.9 2 1.3 48
i\ Sexual offences ..... 14 1.8 0 0.9 14
it f1 Prostitution .....--- 1 0.1 1 0.7 2
' ;? !i Robbery & extortion . 12 1.5 0 0.0 12
ﬂzi!j Fraud oevveernnnness 17 2.2 12 8.1 29
fjl“i Break, enter § stgal. 37 4.7 4 2.7 st
.“ ;L LArCeny +econsiavs-e- 150 19.2 74  49.7 224
ﬁ?ﬁxl Unlawful possessidn
”H Of PTOPErLY «sewsve- 23 2.9 3 2.0 26
Fyilk .
WQ | Found with intent ... 4 0.5 0 0.0 4
,ﬂ i DEAVIOG ooveecensenns 43 5.5 4 2.7 47
Betting § gaming .... 16 2.0 0 0.0 16
Firearms ...-- iesne 3 0.4 1 0.7 4
Damage property ..... 27 3.5 4 2.7 31
!J | offensive behaviour . 91  11.7 14 9.4 105
il Drink driving ....... 219 28.0 12 8.1 231
it Drug offences ......: 54 6.9 14 9.4 68
il Other offences ...... 24 3.1 & 2.7 28
3\i TOTAL 781 100.0 149 100.0 930%
i | —
|| #Excluded from the table are i3 cases in which the sex of the
li accused was unknown.
ll
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Table E.

Principal offence by legal representation
at the final court appearance

Represented Unrepresented
No. % No. % Total
Against the
persen ..... .o 32 5.1 2 1.0 34
Sexual ...... ‘. g i.4 3 1.5 12
Prostitution .. 2 0.3 G 0.0 2
Robbery §
extortion .... 8 1.3 1 0.5 9
Fraud ........ 20 3.2 1 0.5 21
Break, enter
§ steal .,..... 33 5.3 3 1.5 36
Larceny ....... 148 23.6 56 Z8.7 204
Unlawful
possession
of property .. 20 3.2 Z 1.9 22
Found with
intent ......, 2 0.3 4] 0.0 2
Driving ....... 23 5.3 6 3.1 39
Betting §&
gaming ....... 3 0.5 13 6.7 15
Firearms ...... 3 0.5 0 0.0 3
Damage
property ..... 17 2.7 10 5.1 27
Offensive :
behaviour .... 74 11.8 22 11.3 96
Drink
driving ...... 164 26.1 54 27.7 218
Drugs ......... 43 6.8 i5 7.7 58
Other
offences ..... 17 2.7 7 3.6 24
TOTAL 628 100.0 195 100.0 823

i e s




APPENDIX VIIX. CASE STUDIES OF
UNREPRESENTED ACCUSED PERSONS

Case studies of unrepresented accused persons held in
custody for long periods on Temand for minor offences

Two cases were identified in the sample studied, in which

unrepresented accused persons wWere held in custody for long
periods before trial on relatively miner charges. These cases
raise the question of whether some automatic review procedure
should be incorporated in the Bail Act so that this would not
occur. To illustrate the problem of the unrepresented accused,

details of the two cases are presented below.
Case A

16 June 1980 and charged with

ts through the windows of a

1y for bail and bail was formally
f petty sessions on 19

The accused was arrested on
malicious damage (throwing objec
hotel). The accused did not app
refused. He appeared again in a court o
June 1980 and was committed for trial at the district court omn 18

August 1980; the triat commenced on 19 November 1980. The
question of whether the accused was fit to plead was discussed

prior to the commencement of the trial, and having been found fit
to plead he was offered an adjournment to allow him to .obtain
legal aid - the accused declined. Having been in custody for
five months in the Observation Section of Long Bay Gaol, the
accused was convicted on 19 November 1980 and sentenced to &
recognizance in the sum of $200 to be of good behaviour for six
months: The Probation and Parole Service arranged for the

accused to have psychiatric treatment.

On & January 1981 the accused was again arrested and was
charged with trespassing. He appeared in court on 23 January
1981, where he pleaded not guilty and was refused bail. He
appeared again on 5 March 1981 and the charges against him were
dropped, due to insufficient evidence. On 3 April 1981 1t was
repaorted that the accused had failed to report to the Probation
and Parole Service as required and was thus in breach of the
recoghizance. The Judge recommended that, in light of the two
periods of imprisonment that the accused had served prior to
trial, no action be taken on the breach.

Case B

The accused was charged with malicious damage and with
assaulting a police officer in the execution of his duty. The
accused was under the influence of alcohol at the time of the
of fence, which involved damage to hotel property. He was
unrepresented and pleaded not guilty to the offences with which
he was charged. Although he was granted bail on committal on
25 June 1980 with the condition that two acceptable persons vouch
for him, he was unable to meet this condition and hence remained
in custody. He next appeared at district court on 18 September
1980 where the same bail was allowed, and he was again unable to
meet the conditions. Whilst in custody, the prison sychiatrist
examined the accused and found him to have some psycgiatric
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problems. After the accused had bheen in custody for three months
awaiting trial, the matter was referred to the Attorney-General
who decided not to proceed against the accused. 0On 24 October
1983, a warvant was issued for the release of the accused.

® %k %

In both cases the accused persons were found to require
psychiatric care, and neither was in a position to de anything
to expedite his own release. It is recommended that some
consideration he given to the

creation of an automatic review
for cases in which accused persons are

held in custody awaiting
trial, particularly where they are unrepresented.




APPENDIX IX. PROFILE OF PERSONS REFUSED BAIL

Table A. 5ex

No
e —
Male...-.. 77

Female... 1

TOTAL 78

e

Table B. GCountry OF region of pirth/racial origin

No. %
___H___~_;__d______#__,______#__,___*_—_____,_;__p__

:i Australia: non-Aborigine .. 53 72.6
% : - Australia: Aborigine ..... 7 9.6
,% New Zealand ...ecravevesrrs 3 4.0
_? United Kingdom ..oeeecore-- 1 1.4
FUTOPE +assvenmsrrsereosress 7 9.6

ASIA wreconananarmaranrrens 1 1.4

Middle Bast ... aveverriorer 1 1.4

TOTAL 73% 100.0

| I

|
i «Country of birth was unknown in 5 cases.
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Table C. Age

No. %
Less than
18 yrs Loiviiiiia. .. 23 29.9
18 yrs ......... e 8 10.4
19 yrs ..., Cra e . 3 3.9
20-24 yrs ..., 7 9.1
25-29 ¥TS ..., A 15.6
30-39 yrs ..... e 12 15.6
406-49 yrs .,.... e 5 6.5 _
50-59 yTs ...... e 4 5.1 i
60 plus Ch e . 3 3.9 N
TOTAL  77% 100.0 ! 1
%¥Age was unknown in 1 case. |
Table D. Principal offence
Offence No. |
: .
Attempted murder ............ e Crar e 1
Assault, common ....... e e e arasas .
Assault female ..... e b e S haereenan 1
Assault with intent te resist arrest Ceeaeaan Z
Rape ....... . Cee e v 1
Indecent assault on female e T i
Procure indecent act with male .................. 1
Robbery in company ......... b cee e e 1
Armed robhery ........... Cereraaen e 4
Robbery with viclence .......... . 2
False pretences ............. e s R |
Break, enter and steal ....... e e e e ves. 8 é
Larceny of motor vehicle ....ovvverevnnnn s 2 g
Larceny of vehicle ............ et vere. 1
Uniawful use of vehicle ............. e .1
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4___r-——+——*‘—__4;_4—+————*——“‘____-———————“_‘

offence No.

\\ Table D. Principal offence (continued)

| Steal from PersSOfl ws.ceervcssre? RN 2
1 Simple 1aTCENy «.vn-sorec-tt” R R
'E; Shoplifting voeseevecvrreer e s L......... 5
gti‘ Goods in custody «.esesreerrrmotts .........;.... 3
oy Damage ProOPETLY -eeeeerrrsrr” reaas e caves 1
'ﬁ Fail to appear in accordance with bail .cveevmeer 2
”W Escape from custody «e.-.eeeeres esineseseeane .1
(Il Corruption of WIitNEs5S «eovarmrvre> rieairnenenas 1
Trespassing ...-- feaeen reeenae T L L 2
it Under influence of liquor on FAilNAY «onvnreneers 1
'ﬁm ﬁehave-in offensive manner on TALIWAY +asernerens 1
\% Serious alarm oT GFFFONL vvavrnarornsnmsemerens? 2
. TE Found with intent to commit an offence ..oeeecsnt 3
E\I Navigate whilst under influencé PP |
l:i Possess firearm with intent to commit
L.? an indictable OFFBTICE. s s avsnonennmnsrossssnseses 1
] P.CA. e R e eeneaaneaaeeeannes O
I'} Cultivate hemp ...ceermremmrrros” feneneraranaree 1
1 } Use heroift ...seesresaeremmrssrssy R 2
‘h % Supply heroin .....-- ceeees ceeeaen PP |
il
I TOTAL .18
1 Table E. Initial bail determination
Determination No.
i
1‘ Unconditional T R 4
\hi  CORALtiOnAl .eeeesareriietieT e 1

Refused ......................................... 62

TOTAL 78

\i Declined bail.............................1...... 1
4

|

|
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Table F. Occupation

Occupation No.
Semi-professional/middle management ..... eenaae. 2
Skilled, sales, clerical ..... e e i s, 9
Unskilled ... vueununnnnn. .. .. e e 11
Student ....,...... P e e e cenenea.. 10
Pensioner ............... e e i, 5
Domestic ......,...... P e et aaee T, 1
Unemployed R -
Unknown ........... et e e .4
TOTAL 78 R
i
I ;
1 8
. i :!
Table G. Use of Form 4 : 7
ol
|
Yes ........... 11 _ :
No ooivnnan.. 67
TOTAL 78

Table H. Bail or adjournment

Determination No.

Determined at first appearance ..,..... vae. 23
Unconditional ......... |
Conditional ........ e e e e i s aanes 13
Refused ..... P et r e s e ee e veee. 33
Unknown e bt a e ‘e i e . 5
TOTAL 78




‘w
| o

!.‘ Table I. Plea

| S

%w Plea No.
il GUILLY +onvvermonsnennarerenorerosres ve.s 48
ﬁi Not EUELLY +overnvensesmanamnmmrrmurrsess 11
; NO PLEA severranresssnsanrensmemenenssess 6

UTKNOWIL & vevnonvrrasntoaressssrpanssressss 13

-Eﬂ TOTAL 78
ik
ki Table J. Legal representation
l% at final appearance
il
Representation No.
,%[ Represented iieiiiiesaenieesess B8
ﬁy Unrepresented .uo.oseonerreannees 9
{h ; . Unknown or .
ii;% failed to appeaT . ..eoavessornans 11
‘I J—
L | " TOTAL 78
|
i[LER Table K. Score on Form 4
i
il No.
i
: 1 evnns R veenenn 2
4 erae e . . 3
5 . Craaaaaees .2
T iveansaraanes . . 2
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Table L. Time between charge laid
and case finalized
No. %

Same day ................... 5 7.1
I day ......... e R 1 8.6
1 week ............ | 11.4 i
1 week-2 weeks ....... vevaa. 7 10.0
2 weeks-4 weeks et e, 7 10.0
4 weeks-8 weeks ....... e 8 11.4
8 weeks-16 weeks ...... ... .. 13 18.6
16 weeks-24 weeks ..... e 7 10.0
24 weeks-1 yr ... ......... & 11.4
1 yr + R | 1.4 ?

TOTAL 70% 100.0 ?

* 8 cases were éxcluded from the table because time to
finalization was unknown.




APPENDIX X. RECEPTION OF UNSENTENCED PRISONERS

Receptions of unsentenced prisoners at N.S.W. prisomns

!q and remand centres, 3-31 January 1982
| l\' 0ffence - Yo. 3
i :
{ H Homicide and éssault T 1 : 11.3-
! e Sexual offences ......c.occreesn . 9 2.1
_: Robbety and extortion ......... 47 11.1
:ii Fraud ..eveceoarssrssnaransson .26 6.1
il Property offences ..... e . 169 39.9
li_ Driving «oevversnnnnrnmnnrrn 21 5.0
ith Dffences against the | . -
“FM enforcement of order ......... 26 6.1
:yw DrUgs «oeoesmnacrns . enean 34 8.0
I!f Other «...... e e a4 10.4
fi TOTAL 124 100.0
I
i
\
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