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PREFACE

The Bureau of Crime Statistics and Research has conducted
several research studies concerned with sexual assault, the most ‘
recent being those monitoring the Crimes (Sexual Assault) Amendment i
Act, 1981. This report is the first dealing with child sexual assault
and follows mounting concern about the problem of child sexual
assault, culminating in the establishment of the New Scuth Wales
Child Sexual Assault Task Force on June 25, 1984.

This report presents an analysis of the way cases of child
sexual assault are dealt with in the criminal justice system of New
‘South Wales. The study includes all indictable cases of child sexual
assault finalised in New South Wales courts during 1982. It provides
a detailed examination of the course of such matters from their entry
into the criminal justice system with the arrest of alleged offenders
to the finalisation of the matter. Tt is one of only a few studies
providing such information available in either Australia or overseas.

A. J. Sutton
Director
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1. INTRODUCTION

There has been increasing recognition and concern about child
sexual assault both within Australia and in other countries over the
past decade. This concern has been reflected in a number of
Government reports and inquiries on child sexual assault, in
increased research in the area, and in unprecedented medis publicity
about the problem. Government committees or task forces inquiring
into the legal, social and welfare igsues associated with child
sexual assault have been set up in a number of overseas countries
(for example, Canada and the United States) and in nearly every state
of Australia during the past few years (Report of the Western
Australian Advisory and Co—ordinating Committee on Child Abuse, 1982;
Report of the New South Wales Task Force on Child Sexual Assault,
1985; Community Discussion Paper of the South Australian Government
Task Force on Child Sexual Abuse, 1985; Hewitt, 1986: Victorian Child
Sexual Assault Discussion Paper).

Associated with the increased awareness of the problem has been
the recent dramatic increase in the number of reported cases of child
sexual assault. In New South Wales, for example, the number of
notifications to the Department of Youth and Community Services rose
from 176 cases ip 1981 to 454 in 1982, 843 in 1983, and 1668 in 1984,
In four years, the number of notifications increased by nearly 850%.
Other agencies, such as hospitals and sexual assault centres, have
also seen increasing numbers of children over the same period. Such
marked increases are not restricted to New South Wales but have also
occurred in other states of Australia and follow a similar pattern to
what has already happened overseas (Canada: Report of Committee on
Sexual Offences against Children and Youths, 1984; United States:
Finkelhor, 1983; National Centre on Child Abuse, 1981).

The sharp increase in these figures does not necessarily
indicate an equally significant increase in the incidence of chilg
sexual assault; it is, in fact, more likely to reflect greater
willingness to report. The establishment of community-based
specialist centres for sexual assault victims, including child sexual
assault centres, has made reporting easier and enabled more cases to
be reported. At the same time, heightened recognition of the problem
by professionals and by the community in general as a result‘of
increased reporting has increased willingness to report.




The actual incidence of child sexual assault is very difficult
to estimate and studies which have attempted to do so have been
plagued by a number of methodological problems. Definitions of child
sexual assault, the reporting agency involved, and the type of sample
differ across studies, making comparisons across studies very
difficult. The main problem, however, is the estimation of the size
of the hidden component. The private nature of child sexual assault
within the family and the reluctance of victims to report it mean
that the available figures on reported cases do not provide a
reliable guide to its actual incidence.

Despite the difficulties associated with measuring the incidence
of child sexual assault, it is generally agreed that reported cases
represent only a fraction of the number of cases occurring in the
community (Canadian Report of the Committee on Sexual Offences
against Children and Youths, 1984; Finkelhor & Hotaling, 1984;
Mrazek, Lynch, & Bentovim, 1983; Report of the New South Wales Task
Force on Child Sexual Agsault, 1985). A number of retrospective
surveys of child sexual assault have found that most victims do not
tell anyone about the assault(s) during their childhood; in fact,
many do not disclose it later either. In a Canadian "population
survey", only about 11%Z of males and 24% of females who reported
having been the victim of an actual or attempted sexual assault
(mostly when they were children) had told someone about the assault.
An even smaller percentage of victims (about 9% of females and 77 of
males) had reported the assault to the police or sought assistance
(Repert of the Committee on Sexual Offences against Children and
Youths, 1984). Other surveys in San Francisco (Russell, 1983),
Britain (West, 1985) and phone—in surveys in Australia in Adelaide
(Adelaide Rape Crisis Centre, 1979, 1983), Brisbane (Brisbane Women's
House, 1980), and Sydney (Waldby, 1985} have found similar results,
clearly indicating that official figures based on reported cases of
child sexual assault do not reflect the actual extent of the problem.
To borrow a commonly-used phrase in this area, reported cases really
only constitute the "tip of the iceberg". The recent sharp increase
in the number of reported cases, however, suggests that the exposed
portion of the iceberg is increasing in size and becoming more
visible.

THE ROLE OF THE CRIMINAL JUSTICE SYSTEM IN CHILD SEXUAL ASSAULT

The growing awareness of child sexual assault and, in
particular, the recognition that a relatively large proportion of
cases involve family members (especially fathers and father-figures),
has led to a demand for new ways of dealing with the problem. One
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aspect of the debate about what should happen following the reporting
of a child sexual assault case has been a discussion of the role of
the criminal justice system. The main issues in this discussion have
been the effects on child victims who are required to give evidence
in court proceedings, and the likelihood of conviction for offenders
and the provision of various sentencing options, including treatment
services, especially for intrafamilial offenders., The discussion of
these issues must occur within the context of an analysis of the way :
céses are handled within the criminal justice system. For example, ‘
how many child victims have to give evidence in court? How many
offenders plead guilty, and how many receive the various types of
sentence?

Unfortunately, little information is available concerning the
pProsecution of cases aof child sexual assault, either in Australia or
overseas. Only two studies in Australia have examined the prosecution
of sexual assault cases involving children, and one of these was
concerned only with incest cases in Victoria (Heath, 1985). The other
dealt with child sexual assault cases as part of a South Australian
study of sexual assault (Office of Crime Statistics, 1983). Three
studies have provided some information about the treatment of such
cases in the United States (Conte & Berliner, 1981; De Francis, 1969;
Finkelhor, 1983), and a Canadian study (Report of the Committee on
Sexual Offences against Children and Youths, 1984) surveyed over 700
convicted sexual offenders against children. As the Canadian study
pointed out, however,

"there is virtually no documentation about the
selective process of winnowing that occurs between
the actual occurrence of sexual offences and the
conviction of a small proportion of offenderg"

(Vol 2., p .785),

One of the main reasons that there is so little information
available about this process is that data sources on the criminal
justice system concentrate on convicted offenders and are almost
invariably offender-oriented, not victim-oriented. They do not
include. easily accessible information about victims, such as their
age, so that identifying cases of sexual assault in which children
are the victims is difficult and time—consuming. A special study
involving a check of the records for all cases is therefore generally
required. This was necessary in the present study, which was-”
conducted in order to investigate in some detail the way in which
cases involving child sexual assault are dealt with in the criminal
justice system of New South Wales. How, then, do cases of child
sexual assault come to be prosecuted, and what is the law relating to
child sexual assault in New South Wales?




THE PROSECUTION OF CASES OF CHILD SEXUAL ASSAULT

Cases of child sexual assault may be notified or reported to one
of several agencies, including the police, a sexual assault centre, a
medical service or a child protection service (for example, in New
South Wales, the Department of Youth and Community Services). Most
commonly, a child’s disclosure of sexual assault to a parent,
relative, teacher, or doctor is reported to one of these agencies. In
some cases, however, the assault may be (accidentally) uncovered
during the investigation of another problem with the child, such as
truancy, or a medical complaint. Once the report is made, the case
is likely to be referred to the other agencies, and investigation by
the police and the Department of Youth and Community Services
follows. This investigation generally involves a medical examination
of the child, questioning of the child by the police and an officer
of the Department of Youth and Community Services, and questioning of
the suspect, if known. If there is sufficient evidence of an assault,
legal action may follow. The usual sequence of events following the
report of an alleged sexual assault offence against a child is
outlined in the flow diagram of Figure 1.

In New South Wales, as in the other states of Australia and in
most common-law jurisdictions overseas (for example, Britain, Canada,
and the United States), legal action may be undertaken in either the
criminal justice system (in New South Wales under the Crimes Act) or,
in cases in which the alleged perpetrator is a family member, in the
Children’s Court as part of the child protection process. (If the
alleged offender is a child, criminal proceedings against the
offender may be carried out in the Children’s Court.) Action may also
be undertaken simultaneously in both systems in cases involving
family members. Under the Child Welfare Act (1939), a complaint may
be laid, alleging that a child suspected of being sexually abused by
a family member or guardian is a "peglected child". One of the
advantages of pursuing the case as a welfare matter in the Children’'s
Court rather than as a criminal matter in the criminal justice system
is that the children involved usually do not have to give evidence.
The burden of proof for a complaint in the Children’s Court (on the
balance of probabilities) is also less onerous than that in the
criminal justice system (beyond reasonable doubt), so some protection
for the child may therefore be available even if the criminal action
does not proceeé. -

Although cases of child sexual assault may be dealt with as both
a welfare matter and as a criminal matter, this report concerns only
those cases dealt with in the criminal justice system. It includes
all cases of sexual assault involving children finalised in thehigher
courts of New South Wales in 1982, following successful committal in
the several years up to and including 1982. It cannot and does not
claim to be representative of all reported cases of child sexual
assault, let alone unreported cases. As indicated garlier, only
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a small proportion of cases are reported, and only some of these
reported cases are dealt with by way of prosecution in the criminal
courts. The number of reported cases leading to prosecution in New
South Wales is unknown, but several overseas studies point to a number
of factors which are likely to affect both the likelihood of a case
being reported, and the way it is dealt with after being reported.
These factors include the relationship between the perpetrator and the
victim, the age and sex of the victim, the agency te which the initial
report was made, and the seriousness of the offence (De Jong, Hervada,
& Emmett,,1983; Finkelhor, 1983; Report of the Committee on Sexual
Offences against Children and Youths, 1984). The effect of some of
these factors on the way cases are dealt with once they have entered
the criminal justice system and the associated attrition of cases as

they pass through the system are two of the central concerns of this
report.

THE_CRIMINAL LAW RELATING TO CHILD SEXUAL ASSAULT IN NEW SOUTH WALES

As indicated earlier, this report includes all indictable cases
of sexual assault involving children (under 18) finalised in 1982.
Since the law relating to sexual assault was amended in 1881, the
study therefore includes cases in which the charges were laid under
the pre-1981 legislation and cases in which the charges were laid
after the amended legislation came into force. The main effect of the
1981 amendments to the Crimes Act was to replace the common law
offences of rape and attempted rape with three categories of sexual
assault (s.61B, s.61C and s.61D, and attempts of all three categories
under s.81F). In addition, the offences of indecent assault (on a
female: under s.76 and s.76A of the Crimes Act) were replaced by a
fourth category of sexual assault (s.61E). The four categories of
sexual assault represent a gradation of sexual assault, with distinct
ranges of penalties, ranging from a maximum penalty of 20 years’
imprisonment for Category 1 sexual assault to a maximum of two to six
years for Category 4 sexual assault. The aim of the new legislation
was to shift the emphasis from the sexual aspect of the old offence of
rape to the violence associated with the assault. In fact, the
essential element of Category 1 and Category 2 sexual assault is the
degree df violence and bodily harm threatened or inflicted with intent
to have sexual intercourse, not the actual completion of sexual
intercourse. Sexual intercourse is an essential element of the offence
only for Category 3 sexual assault and, in this case, the main issue
is consent. The new legislation also extended the definition of sexual
intercourse to include vaginal and anal penetration by a foreign
object or by any part of ancther person; it also includes cunnilingus
and fellatio. Other important effects of the amended legislation were
to place limits on the admissibility of evidence relating to the
complainant’s sexual experience or reputation (or lack of sexual
experience) and to remove the immunity from prosecution of cohabiting
husbands, and youths under 14.
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Other provisions in the Crimes Act concerning sexual offences
against children were unaffected by the 1981 sexual assault
amendments. These offences relate to carnal knowledge, defined by
sexual intercourse with a girl under 10 (s.87, attempt: s5.68), under
16 (s.71, attempt: s5.72), or under 17 if fathers, step—fathers, and
teachers are involved (s.73 and s.74). Consent of the girl is

over the age of 14 at the time of the offence, and if "the accused had
reasonable cause to believe that she was over the age of gixteen"
($.77). This defence does not apply to offences under Sections 73 and
74.

The offence of incest (8.78A) is a special case of carnal
knowledge, defined as sexual intercourse between "a son and mother,
brother and sister, father and daughter, or grand-father and
grand—daughter". Incest wag not a crime under statute unti] relatively
recently, but was a taboo enforced through moral, social, biological,
and religious concerns. The basis of the offence is consanguinity, not
consent, and under New South Wales law, bhoth parties to the offence

together with a summary of the subsections of the Crimes (Sexual
Assault) Amendment Act, 1981. The legislation dealing with the sexual
assault of children has been further amended by the Crimes {Child
Assault) Amendment Act 1985 and other cognate acts. The main
provisions of thege amendments are summarised in Appendix 2,

AIM OF THE STUDY

child sexual assault are dealt with in the criminal justice system of
New South Wales. The following three questions will serve asg the focus
of the analysis: '

(1) What proportion of cases entering the criminal justice
8ystem proceed through the various stages of committal and
trial to conviction and sentencing?

(2) What factors affect the passage of cases through the various
stages of the system? Particular attention will be paid to
the relationship between the offender and the victim,

(3) What major features of the way cases are dealt with affect
the major participants - the defendant and the complainant?




TABLE 1

Sexual offences in New South Wales and associated penalties
under the Crimes Act

Offence
Classification of offence {Crimes Act) Maximum penalty
PRE—1981 LEGISLATION
Rape ... i 5. 63 Life impriscnment
Attempted rape
Assault with intent to rape .... s. 65 Life imprisonment
Attempt rape ......... .. ... .. .. §. 65 Life impriscnment
Indecent assault on female
Under 16 years ............... .. s. 76 6 years
16 years & over ...... Ce e 8. 76 4 years
Act of indecency
on female under 16 ............. 5. 7B6A 2 years
Indecent assault on male‘l) ... .. . s. 81 5 years
Buggery(2) ... oy .. §. 79 14 years
Attempt buggery(z) et e e 5. 80 5 years
POST-1981 AMENDED LEGISLATION(S)
Sexual Assault Category 108 s. 61B 20 years
Sexual Assault Category 2(4) N s. 61C 12 years
Sexual Assault Category 3 .......... 8. 61D
Sexual intercourse without
consent, under 16 years ........ s. 61D (1) 10 years
Sexual intercourse without
consent, 16 years and over ..... s. 61D (1) 7 years
Sexual Assault Category 4
Sexual assault with act
of indecency, under 16 ,........ 8. 61E (1) 6 years
16 years and over ......... e s. 61E (1)(5) 4 years
Sexual assault with act of
indecency, include attempt
under 16 years ....,. et eareaaaa s. 61lE (2) 2- years
Incite person under 16 years (5)
to act of indecency ...... e s. 61E (2) 2 years
(1) Section 81 was repealed by the Homosexual Amendments Act (1984).
(2) Sections 79 and 80 now relate to bestiality only.
(3) Under s.61F, attempts carry the same penalties.
(4) See Appendix 1 for a summary of the sub—sections of these offences.
(5) Under s.476 of the Crimes Act, these offences may be heard summarily

with the consent of the defendant.
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TABLE 1 (continued)

Offence
Classification of offence (Crimes Act) Maximum penalty

CARNAL KNOWLEDGE

Carnal knowledge of
girl under 10 years.......... .. 8. 67 Life imprisonment

Attempt or assault with
intent to carnally know
girl under 10 years............ 5. 68 14 years

Carnal knowledge of
girl 10 to 16 years..........., s. 71 10 years

Attempt or assault with
intent to carnally know
girl 10 to 18 years............ s. 72 5 years

Carnal knowledge of
idiot or imbecile.....,........ 8. 72A 5 years

Carnal knowledge of girl
10 to 17 years by teacher,
father or step—father....,..... 5. 73 14 years

Attempt carnal knowledge,
Or assault with intent, of
girl 10 to 17 years by
teacher, father or Step~-
father..... R R 8. 74 7 years

Incest - carnal knowledge .
of female by grandfather,
father, brother, or S0N........ 8. 784 7 years

Attempt ncest....oouuuuu.n. .. 5. 78B 2 years
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2. METHOD

This study examined all indictable cases of sexual assault
finalised in New South Wales courts in 1982 (following successful
committal in the years up to and including 1982)(1l), and in which
the victims were under 18 years of age at the time of the
offence(2). It does not include cases which were finalised in the
Local Courts and which were not committed for trial or sentence to
the higher courts. Since there is no central recording system which
keeps records of the ages of sexual assault victims for cases in
which a criminal charge is laid, it was necessary first to locate the
court records for all indictable sexual assault matters finalised in
New South Wales in 1982 to ascertain the age of the victims. There
were 380 such cases in 1982, and 191 (50.3%) of these involved
defendants charged in relation to victims who were under 18 at the
time of the offence. These cases involved a total of 223 victims
under 18.

As the difference between the number of victims (223) and
suspects (191) immediately indicates, there was mno simple one-to-one
correspondence between victims and alleged offenders. The most common
combination was, in fact, one alleged offender-one victim but there
were also 19 cases in which a victim was assaulted by more than one
offender and 53 cases in which an offender was charged with sexually
assaulting more than one victim., In total, there were 235
victim-~defendant pairs and a coding sheet (see Appendix 3) was
completed for each pair. For example, where a defendant in a case was
charged with sexual assault offences against five victims, five
coding sheets were completed, one for each complainant-defendant
pair. Similarly, where there were several defendants accused of
assaulting a single victim, a separate coding sheet was again
completed for each complainant-defendant pair.

The papers which were examined in order to complete the coding
sheets included court papers, committal papers, court judgments
relating to sentencing, and statements to the police by victims,
offenders, and mothers of the victims.

A note on terminology

Throughout this report, several terms may be used for )
"offenders” and "vietims", "Offenders” are generally referred to as
"suspects" prior to committal, as "defendants" or "the accused" (for
those facing trial) prior to conviction, and as "offenders” Following
conviction. Similarly, "victims" are generally referred to as
"complainants" (particularly in references to 'defendant-complainant
pairs"”) until a conviction is secured in their case, and "assaults"
refers to alleged assaults until conviction. "Cases" refers to
defendant—complainant pairs,

‘The vast majority of distinct defendants (94.3%) were committed
durin% either 1981 (41.4%) or 1982 (52.9Z). Nine distinct defendants

(4.7%2) were committed during 1980, one in 1975, and one in 1964,
ZT%E offence involved include only those offences shown in
Table 1.
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3. THE ALLEGED QOFFENDERS AND VICTIMS

THE "VICTIMS"

Sex of the complainants

The majority of the 223 complainants (153, 68.6%) were female.
The proportion of male complainants (31,4%) in the study was,
however, higher than expected. Available figures on the proportion of
male complainants in reports to the police or sexual assault centres
in New South Wales generally vary between 10Z and 20%. American
figures also indicate only a small proportion of male victims
reporting to authorities, at around 10%, although there has been some
indication since the late 197Cs that the proportion is rising
(Bulkley, 1981; Finkelhor, 1984;:; National Centre on Child Abuse and
Neglect, 1981). In a comparable study of prosecuted sexual assault
cases in South Australia, "one in five" child victims were males,
still somewhat lower than the tigure in the current study. The reason
for the higher figure in this study is unclear.

Age of the complainants

The age of the complainant was recorded on the basis of age at
the date of the offence to which legal action related. The youngest
victim was one year old at the time of the offence. The average age
was 11.1 years, but this is likely to be older than the average age
at the date of the {(first) offence because a number of cases (mostly
involving family members) involved repeated assaults that occurred
over a period of time. In 24 cases, for example (representing 10.7%
of the total number of complainants), repeated offences occurred over
a period of more than three years.

Table 2 shows the age distribution for both male and female
complainants. The ma jority of complainants (60.0%) were 12 years old
Or younger. Figure 2 presents a graphical representation of the
percentage breakdown of this data with grouped ages for hoth male and
female complainants. As Figure 2 shows, female complainants were more
likely than male complainants to be in bhoth the youngest (0 — 4
years) and the oldest (16 years and over) age groups, Male
complainants, on the other hand, were about twice as likely as female
complainants to be in the 5-to-9 year age group.
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These figures are similar to the findings of several other
studies, both in the younger age of male complainants (De Jong,
Hervada, & Emmett, 1983; Finkelhor, 1984;: Pierce & Pierce, 1983) and
in the overall mean age of complainants. Like the current study, a
number of studies of both reported and prosecuted cases of child
sexual assault have found that the average or median age of
complainants is around 11 years (De Francis, 1969; De Jong et al
1983; Heath, 1985; Russell, 1983). It should be noted that this
average age is likely to be somewhat higher than the average age of
sexual assault victims in general, because of the estimated lower
reporting rate among younger victims (De Jong et al., 1983) and a
reluctance to prosecute where young children are required to give
evidence in court. Further, there is some indication of a recent
downward shift in the age of victims overseas (Cantwell, 1983,
Finkelhor & Hotaling, 1984) and in Australia (New South Wales
Department of Health figures on child sexual assault).

.3
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TABLE 2 L
Age and sex of complainants I ! '
|
Total | reo

Age(years) Female Male No. z Cum. % m
T.o.... e 1 0 1 0.5 0.5 “
2 e 2 0 2 0.8 1.3 T
K 6 1 7 3.1 4.5 i
bovunnnnn . 7 0 7 3.1 7.6 m
5 6 4 10 4.5 12.1 o
6.uu.. ) 4 5 9 4.0 16.1
T, 4 4 8 3.6 19.7 m
- S . 5 6 11 4.9 24.8 a—
9, . g 6 15 6.7 31.4 .
10 eeeenn.... 13 7 20 5.0 40.4 “
i 11 7 18 8.1 48.4 -
120000, 14 5 19 8.5 60.0
13.c0u.... .. 20 7 27 12.1 69.1 m
4.0, . 13 9 22 9.9 78.9
15,0 i, 12 6 18 8.1 "87.0 _
16....... . 13 2 15 6.7 93.7 m
170, 13 1 14 6.3 100.0
TOTAL 153 70 223 100.0 -
AVERAGE AGE 11.3 10.7 11.1 -
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THE "OFFENDERS"

There were 191 defendants charged with indictable sexual assault
offences against children in cases finalised in 1982. All were male,

Age of the alleged offenders

The average age of offenders at the time of the alleged offence
(or at the time of arrest for cases in which multiple offences
occurred over a period of time) was 32.7 years. The youngest was 13
years old and the oldest, 76 years old. The age distributien, shown
in Table 3, indicates that the defendants in this study tended to be
older than the defendants in Bonney’s (1985a,b) study of sexual
assault cases entering the criminal justice system in New South Wales
during an 18-month period from July 1981 to January 1983. The average
age of defendants in Bonney's study (which included cases involving
both adult and child complainants) was around 24 years, about 8 years
younger than the average age in the current study.

TABLE 3

Age of defendants

Age No. Z
Under 14 yearS.........ouv.u... 1 0.5
14 £t0 17 yearsS.iuuuieerunenens. 10 3.2
18 to 19 years.vuue e unnnenen.. 22 11.4
20 to 24 years......cviuiininnn.. 36 18.7
25 to 29 years....iv . - 24 12.4
30 to 34 years......ouvv.n., N 22 11.4
35 t0 39 YEALS .t ieir i, . 19 9.8
40 to 44 years.........iiurnn. 21 10.9
45 to 49 years.......... Ceaaan 12 6.2
50 to 59 yeArS..u.vieiiiinnon. 15 7.8
60 years & over..,........ v & 3.1
Unknown................ e 5 2.6
TOTAL 191 100.0-
AVERAGE AGE 32.7 years
_16_

PN
_
*
PR
p
Rin
-
-
i
-
i
A
s
N
m
me
L~
~
o




complainants or friends or acquaintances. Thig age (for intrafamilial
suspects) is also close to the average age of offenders of 36.4 years
in Heath's (1985) study of incest cases in Victoria. The average age
for all offenders is also similar to that reported in other studies
of both prosecuted (De Francis, 1969: median age of 31.3 years) and
reported cases of sexual assault of children (Russell, 1984: mean age
of 30 years).

Marital status of alleged offenders

was available for all but four of the 191 defendants from the Police
Facts sheet. 0f these 187 alleged offenders, 93 (49.7%) were single,
38 (31.0%) were married, 17 (9.1%) were living in a de facta

(1.6%) were widowed. The majority of suspects (59.4%) were therefore,
on their own teport, not involved in a marital or de facto

relationship at the time of their arrest.

Previous sexusl offence convictions

Forty-one alleged offenders (21.5%) had previous sexual offence
convictions; no such Prior conviction was recorded for 149 defendants
(78.0%), and no information about prior convictions was availahle for
three defendants, This is similar to the finding of a South
Australian study on sexual assault that 17.32 of alleged offenders
had at least one Previous conviction for g sexual offence (0ffjice of
Crime Statistics, 1983). Heath (1985) also found that 17y of incest
offenders in Victoria had a previous conviction for a sexyal offence.
The current study did not, however, take into account prior
convictions for offences other than sexual offences. In addition to

for Property offences, and 26.4% had previous convictions for
offences against the person (Office of Crime Statistics, 1983).




RELATIONSHIP BETWEEN ALLEGED OFFENDER AND VICTIM

The relationship between victim and offender can be broadly
broken down into six major categories depending on whether the
alleged offender was a member of the victim’s family or household, a
close family friend, a close friend of the victim, someone in a
professional position of authority over the child, someone otherwise
known to the child, or a totzal stranger. Table 4 shows the number of
alleged offenders and the number of complainants in each of these
categories. It is necessary to present figures for both complainants
and offenders despite the fact that we are now discussing the
relationship between offender and victim because, as we have already
seen, some alleged offenders assaulted more than one victim. Table 4
also shows the ratio of the number of complainants to the number of
offenders -— in effect, a proxy for the average number of
complainants per offender for each of the categories of relationship.
As Table 4 shows, offenders who were either close family friends or
in positions of authority relative to their complainants were more
likely than offenders in the other relationship categories to assault
more than one victim. This is probably a reflection of their ease of
access to a number of victims in situations which allowed them the
opportunity to assault their victims; it may also reflect the
increased likelihood of being reported in cases of multiple victims
rather than ome victim. A more detailed breakdown of the frequencies
within each of these categories follows.

TABLE 4

Number of distinct complainants and distinct defendants
by defendant-complainant relationship

Complainants Defendants

Complainants/
Relationship Na. Z No. z defendants
Family member ...... 51 22.9 48 25.1 1.06
Family friend ...... 22 9.9 17 8.9 1.29
Authority figure ... 27 12.1 17 8.9 1.58
Close friend ....... 5 2.2 5 2.6 “1.00
Acquaintance........ 87 39.0 77 40.3 1.13
Stranger ........... 31 13.9 27 14.1 1.15
TOTAL 223 1G60.0 191 100.0 1.17
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Family relationship

Fifty-one children (22.97) were victims of alleged assault by
family members. This includes alleged assault by de facto fathers who
were living in the household at the time of the assault. Table §
shows the number of complainants and defendants involved in
intrafamilial assaults according to the relationship between them.
Most of these victims were assaulted by a father figure —— either
their biological father (18 complainants), their stepfather (11
complainants) or the de facto spouse of their mother (11
complainants). The de facto Spouse category includes only live—in de
facto fathers; those not living with the family were classified as
close family friends. Children assaulted by their uncle (7) or
great-uncle (1) comprised the next biggest group of intrafamilial
victims, with another two children assaulted by their brother and
another one by a cousin. Clearly then, these offenders were likely to
be in significant positions of authority within the family in
relation to the child —-- that is, alleged offenders within the family
group were more likely to be a parent rather than a sibling, and to
be closely related rather than distantly related to the complainant.

TABLE 5

Number and percentage of complainants and defendants
within family relationships

Complainants Defendants
Relationship No. z No. Z
Biological father......... 18 35.3 18 37.5
Stepfather..... et 11 21.6 10 20.8
De facto father........... 11 21.6 9 18.7
Uncle........ et 7 13.7 7 14.6
Great uncle........... e 1 2.0 1 2.1
Brother......... Cre e 2 3.9 2 4.2
Cousin..... . S aeeana 1 2.0 1 2.1
TOTAL 51 100.1* 48 100.0

* Rounding error.
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Alleged intrafamilial offenders were also more likely to
assault female children than male children. Only six complainants in
this category were males (8.6% of male complainants) whereas 45 were
females (29.4% of female complainants: see Appendix 5). This finding
is very similar to the finding from several studies in the United
States (Finkelhor, 1984; National Centre on Child Abuse and Neglect,
1981). For both reported and prosecuted cases, girls were more likely
to be sexually assaulted within the family whereas boys were more
likely than girls to be assaulted by someone outside the family.

Child complainants in this group were also most likely to be
between 10 and 13 years of age (47.1%) and least likely to be in the
youngest (under 5) and oldest (16 and over) age groups (7.8% each:
see Appendix 6).

Family friends

Twenty~two children (9.9%) were sexually assaulted by close
family friends -- that is, by people considered by the aduits of the
family to be friends rather than people chosen by the children
themselves as friends. Included in this group of suspects were, for
example, one close friend of the family living in the household when
the offences took place, friends of both parents, friends in either
sexual or non-sexual relationships with mothers living alone with
children, friends of the family who sometimes had overnight or
weekend care of the children, the de facto father of a schoolfriend
of one victim (primary schocl age), and in another case, a boarder
taken in by a single mother to supplement her small income. AIl the
child complainants in this group were under 14, with the vast
majority (86.4%) between 5 and 13 years of age. Seventeen
complainants were girls and five were boys.

Professional authority fipure to the child

A mixed group of people who were in positions of care and
authority in relation to the children sexually assaulted 27 children.
The largest group of complainants in this category (13) were children
victimised by child care workers or youth workers or by a children’s
camp manager. Seven children were assaulted by teachers, and a
further four by babysitters. For two older girls, the assailant was
their employer or potential employer. One intellectually disabled
girl was sexually assaulted by a cleaner in the institution in which
she lived. The majority of complainants in this category were aged
between 10 and 15 years (70.4%). They were also more likely to be
male rather than female (see Appendix 5); this was the case for only
one other relationship category, that of strangers. Indeed, 24.3% of
male complainants were allegedly assaulted by a professional
authority whereas the figure was only 6.5%7 for females.
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Close friends of the "victim"

Five adolescents ranging in age from 12 to 15 were involved inp
cases where the "offender" was someone with whom the "victim” hag a
sexual relationship. All except one of these complainants were girls
aged between 12 and 15 years; the exception was a 13-year old boy.
The age of the "offender” was not known in four of these cases; in
the one case where the age of the "offender" was known, it involved a
12-year old girl and her 19~year old boyfriend.

Friends and acquaintances

comprised children who were acquainted with the offender in various
ways — for example, as a friend or acquaintance (42 complainants),
or as a neighbour (15 complainants) or work associate (3
complainants). In the friend or acquaintance sub-category, 17
complainants met their assailant only on the day or night of the
offence. The overall acquaintance category also included a mixed
group of people who were known to their complainants in their
work—-related roles of shopkeeper, ice-skating rink employee and
circus-hand; five men in these positions were the defendants in cases
of sexual assault against 10 complainants. Children in this category
were mostly 10 years of age or older (77.0%) and were about equally
likely to be girls as boys (see Appendix 6).

Strangers

Only 31 of the 223 complainants (13.97) were sexually assaulted
by someone Ccompletely unknown to them. This category includes two
children who were hitch-hiking or accepted a ride from a stranger.
Most of these complainants (24, 77.42) were between 5 and 13 years of
age, with the single largest group (16, 51.6%) between S and 9 years
of age. They were more likely to be male than female, with 22.97 of
male complainants alleging assault by a stranger compared with only
9.8% of female complainants ({see Appendix 5).

than those reported in several other Australian studies of prosecuted
cases of sexual assault. For example, Bonney (1985a) and the* South
Australian study by the 0ffice of Crime Statistics (1983) reported
that 29.97 and 41.9z%, respectively of defendant-complainant pairs
involved strangers. Both of these studies included adult as well as
child complainants. Comparative figures indicate that children are
less likely to be sexually assaulted by Strangers than are adults.
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In summary, then, 192 of the 223 complainants (86.1%) knew the
alleged offender prior to the offence. For 104 complainants, the
offender was clearly in a position of authority and trust in relation
to the child victim. These offenders included family members or
relatives, close friends of the family, child care or youth workers,
babysitters, teachers, employers and a camp manager. As a result of
their position in relation to the children, these alleged offenders
had easy access to their victims and were able through their position
of authority and trust in relation to their victims to coerce them
into sexual activities. It is understandable then that these
offenders were responsible for offences against a large proportion of
the young victims and, judging by the victim to offender ratio were
more likely than other offenders to assault more than one victim.

These findings are similar to the results of other studies of
reported cases of child sexual assault. A number of overseas studies
have reported that the offender is most likely to be known te the
child and in a position of trust and authority in relation to the
child. The actual proportion of cases involving known offenders
varied across studies, depending upon the samples involved and, in
particular, the agency to whom the assault was reported (Canadian
Report of the Committee on Sexual Offences against Children and
Youths, 1984). In all studies, however, the majority of perpetrators
were known to their victims. For example, 25% of offenders in
reported cases of child sexual assault in New York City were
strangers (De Francis, 1969), as were 16.57 of offenders in a Denver
study reported by Cantwell (1981), and 267 of perpetrators in a
British study of cases reported to doctors (Mrazek, Lynch, &
Bentovim, 1983). The figure of 13.97 in the present study is somewhat
lower, and closer to the figure of 8.3% reported by Conte & Berliner
(1981) for prosecuted cases in Seattle.

As noted earlier (see Introduction), these proportions are
unlikely to indicate the incidence of child sexual assault in the
population because intrafamilial sexual assault is more likely to go
unreported than cases involving strangers (Canadian Report of the
Committee on Sexual Offences against Children and Youths, 1984), and
is also less likely to be prosecuted (Finkelhor, 1983)., Taking
intrafamilial cases alone, the predominant contribution of fathers
and father-figures (step~fathers and de facto fathers) in the presernt
study is in line with the relative proportion of such cases in other
studies of intrafamilial sexual assault. Numerous studies have
reported that the most common form of intrafamilial sexual assault
involves fathers or father-figures. This finding applies to both
reported (Cantwell, 1981; De Francis, 1969) and unreported cases
(Russell, 1984; West, 1985) of intrafamilial sexual assault.
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CHARACTERISTICS OF THE ASSAULT INCIDENT(S)

Before dealing with the formal legal definition of the offence
in terms of the charges laid against defendants, there are four main
characteristics of the offence which provide important information
about the sexual assault incident and the type of offence. These
concern the number of alleged offenders and victims involved in any
one incident, the number of occasions on which assaults occurred, the
type of penetration (if any), and the injury or injuries sustained by
the victim as a result of the assault.

Type of incident

Table 6 shows the type of incident according to whether the
complainant was the sole victim of one or more assailants or one of
several victims of a lone assailant, As indicated earlier, the
majority of cases (69.67 of defendant— complainant pairs and 74.0% of
distinct complainants) involved one alleged offender with one victim.
Four complainants were also the sole victim of more than one
assailant during the one incident so that 169 (75.8%) complainants
were the sole victim of an assault involving one or more assailants.
This is very similar to De Francis’ (1969) finding that 757 of
reported cases of child sexual assault involved one victim per case.

Fifty-four children were involved in cases in which a lone
offender was charged with assaulting more than one complainant. Just
over half (31, 57.4%) of these cases involved joint assaults against
more than one victim during the one incident; the remaining cases
involved several victims who were assaulted by one alleged offender
over a period of time. Twenty-three suspects (11.9% of suspects)
allegedly assaulted more than one victim,

TABLE 6

Type of incident: number of distinct complainants

Incident type No. z
One victim-one offender......... ceaas 166 74.0
One victim-multiple offenders....... . 4 1.8
One offender-multiple victims........ 33 24.2
TOTAL 223 100.0
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The number of incidents

Just over half of the complainants (128, 37.8%Z) were assaulied
on a single occasion. For 94 complainants (41.2%Z), however, assaults
occurred on multiple occasions; in all but one case, the victim knew
the offender. As might be expected, victims of intrafamilial sexual
assault were much more likely than other victims to be assaulted on
more than one occasion, with only 17.67 of intrafamilial victims
bheing assaulted only once. In contrast, 63.1% of victims who knew
their assailant through extrafamilial relationships were assaulted on
a single occasion.

Where the alleged assault occurred as part of one incident, the
date of offence was recorded and is shown by year in Table 7. These
cases involved 113 alleged offenders (59.27 of distinct suspects) and
129 complainants (57.8% of distinct complainants), and generally
cccurred in either 1981 or in 1982. One notable excepticn concerned a
sexual assault which occurred in 1964. The offender in this case
absconded after committal in 1964 but finally gave himself up to the
police in 1981 following his religious conversion; there were no
further proceedings against him.

TABLE 7

Number of complainants and defendants involved
in single incidents by year of offence

No. of No. of
Year complainants defendants
R 1 1
e 5 2
R 12 12
L 59 6
1082, i it e 49 41
Unknown...... e e 3 1
TOTAL 129 113

Where the alleged assaults occurred on more than one occasion
over a prolonged period of time, it makes more sense to take account
of the duration of the assaults rather than a specific date of
offence, although, in law, charges must relate to specific acts on
specific occasions and all the elements of the offence must be proved
beyond reasonable doubt.
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Ninety-four (94) complainants reported offences occcurring on
multiple occasions; these cases involved 78 alleged offenders (40.4%
of distinct offenders). The periods of time reported by complainants
over which multiple assaults occurred ranged from several days to
over five years, but because the charge related to one or more
specific occasiong, the period of time over which numerous offences
occurred is not routinely or systematically recorded by the police.
In some cases, children’s statements to the police referred to
multiple assaults but did not contain clear information about the
period of time over which these assaults had occurred; for example,
children sometimes made comments to the police such as "it happened
lots of times before" or "he did it to me before in the school
holidays"., There was, however, a clear indication of the period of
time over which offences had occurred for 63 of the 94 complainants
involved (Table 8). (This information did not always appear in the
court transcripts, but may have been taken from the child’s, the
mother’s, or the alleged offender’s statement to the police.)

TABLE 8§

Number of complainants of multiple assaults by period
of time over which offences occurred

No. of % of total
Duration complainants’ complainants
0 —6months....,........... 33 14.8
7 — 12 months............., b 1.8
l -2 years................ 3 1.3
2 - 3 years......uiuiinnnn.. 3 1.3
3~ 4 years.....i.iiiian... 7 3.1
4 = 5 years....iiienininn.. 2 0.9
Over 5 years............... 11 4.9
Not specified.............. 31 13.9
TOTAL 94 42.1

In cases where the alleged offences occurred over prolonged
periods, the offender was almost invariably a family member. Nearly
all the 24 victims who were subjected to sexual assaults for three
years or longer were assaulted by a family member, but there were
also several close family friends among the defendants in cases where
the abuse appeared to continue for periods of up to three years. of
the 11 cases in which the offences occurred over more than five
years, eight involved biclegical fathers, one a stepfather, and one a
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de-facto father. Only one of these 11 cases involved a male child
(who was one year old at the time of the first offence). The average
age of the children at the time of the first offence for this
long—standing group was seven years. The reasons for the high
involvement of family members and close family friends in offences
which occurred over prolonged periods are fairly obvious. As a result
of their position of trust and authority in relation to their
victims, such offenders are able to exert pressure on the child both
to engage in the activities and to keep the activities a secret.

They also have ease of access to the child victim.

Physical injury to the victim

To some extent the injuries sustained by the victim should be
reflected in the charges that are laid against the offender. In the
1981 amendments to the sexual assault legislation, the degree of
violence involved in the assault became the primary factor
determining the severity of the offence. For example, the most
serious offence of Category 1 sexual assault (s. 61B (1)) involves
"grievous bodily harm". Category 2 (s. 61C (1)) is defined as
"actual bodily harm", or the threat of such harm (with a weapon), and

Category 3 (s. 61D (1)) as "sexual intercourse without consent'. A
charge of Category 1 or 2 sexual assault can be laid without sexual
intercourse having occurred if the assault was committed with intent
to have sexual intercourse. Category 3 sexual assault, however,
necessarily involves sexual intercourse; in this case
element of the offence is intercourse without consent
physical injury or violence.

, the essential
, and not

According to the information available in the court records
examined in this study, there was no indication of physical injury to
171 (76.7%Z) of the 223 complainants. Fifty—two victims (23.3%)
suffered some form of physical injury, the most common being
bruising, abrasions and/or soreness to the anal-genital area (37
victims, 71.1% of those injured). Other injuries included cuts to
other parts of the body (11 victims, 21.1%7 of those injured), and
four victims became pregnant as a result of the assault(s). In two
cases of pregnancy, the offenders were the step~fathers of the
victims, another offender was a new acquaintance met only on the
night of the assault, and the other was the boyfriend of a
thirteen-year—old girl who was under the legal age of consent (16
years). All four pregnant girls were under 16, being aged 12, 13, 14
and 15. Both step-fathers were charged and pleaded guilty to several
counts under s5.73 of the Crimes Act dealing with carnal knowledge of
a daughter or stepdaughter aged 10 to 17 years. No bill of indictment
was filed against the the young girl’'s boyfriend who was initially
charged with carnal knowledge. The remaining offender was charged

and found guilty of five counts of carnal knowledge under s.71 of the
Crimes Act.
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The likelihood of physical injury varied with both the age and
sex of the complainant. Female complainants were more likely than
males to suffer physical trauma; 26.8%7 of female complainants were
physically injured as a result of the assault compared with 15.72 of
male complainants. Both the oldest (16-17 years, 48.3%) and the
youngest (0-4 years, 35.3%) age groups were the most likely to have
been physically injured; overall, 17.5% of the other age groups (5-15
years) suffered physical injury.

The number of victims suffering physical injury as a result of
the assault in this study is similar to the figures reported in
several overseas studies. De Jong et al. (1983) found that there was
evidence of physical trauma in 24.9%7 of cases of child sexual
assault. The Canadian Report of the Committee on Sexual Offences
against Children and Youths (1984) stated that between 147 to 257 of
sexually assaulted girls had suffered physical injury; the proportion
varied with the data source, with cases reported to hospitals, not
surprisingly, producing the higher figure. Girls were also more
likely to have heen injured than boys.

Which group of offenders was most likely to inflict physical
injury upon their wvictims? Using the same categories of victim-
offender relationship outlined earlier, Table 9 shows that victims
who were assaulted by a member of their family or household were
significantly more likely to be physically injured as a result of the
assault(s) than other victims. The high incidence of physical injury
among intrafamilial victims in this study is at odds with the
findings of other studies {De Francis, 1969: De Jong et al., 1983;
Meiselman, 1978), which have generally reported that while threats of
violence and emotional blackmail may be used, direct force likely to
result in physical injury is not usually used by family members and
other perpetrators who are well known to their victims. Other means
of coercion, including simple reliance on the child’s compliance to a
known adult authority, are available to these perpetrators. For
example, De Francis (1969) and De Jong et al. (1983) both Ffound that
the use of force and the evidence of physical trauma decreased across
groups of offenders as the closeness of the relationship to their
victims increased. These findings were, however, based on reported
cases of child sexual assault, not prosecuted cases as in the present
study. The conflicting finding in the present study may reflect the
greater likelihood of cases of intrafamilial assault being prosecuted
when injury is involved than when no physical injury has resiilted
from the assault. Cases of extrafamilial assault, on the other hand,
are more likely than those of intrafamilial assault to be reported to
the police and thereby prosecuted (Canadian Report of the Committee
on Sexual Offences against Children and Youths, 1984) even when
physical injury has not occurred.
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TABLE 9

Physical injury to victims by defendant—complainant relationship
(N = 223 distinct complainants)®

Na Physical

injury injury Total
Relationship No. Z No. b4 No.
Family member......... 32z 62,7%% 19 37.3 51
Family friend......... 18 81.8 4 18.2 22
Authority figure...... 23 892.6 2 7.4 27
Boyfriend............. 5 100.0 0 0.0 5
Friend/acquaintance... 64 73.6 23 26.4 87
Stranger..... e 27 87.1 4 12.9 31
TOTAL 171 76.7 52 23.3 : 223
® The percentages are row percentages, indicating the proportion

of victims within each relationship group who suffered wvarious
types of injury.

*% Victims allegedly assaulted by family members were significantly
more likely to suffer physical injury than other victims: % 2
= 7.16, p <.01.
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4. THE OFFENCES AND THE CRIMINAL JUSTICE PROCESS

A note on the unit of analysisg
——————=== . Unit of analysis

To this point, because the discussion has focused on the
characteristics of victims and offenders, the unit of analysis has
been the number of distinct complainants or the number of distinct
suspects. The number of defendant—complainant pairs is, however, a

against defendantsg at the various stages of the pProceedings. Thig
measure takes account of cases wherea there are multiple defendants
and/or multiple complainants, treating each defendant—complainant
Pair within each cage as the equivalent of 3z Separate hearing or case
within a case. The charges against defendants involved in cases where
there are multiple complainants are thereby counted for each
complainant, Using distinct Suspects as the basis of the analysis

INITTAL CHARGES
=—===hb LAARGES

A total of 383 counts were laid against the 153 distinct de-
fendants, giving an average of 1,90 charges per {distinct) defendant.
Table 10 shows the frequency of defendant~complainant Pairs by the
number of charges. The majority of defendants faced one charge, with
just over one—third facing two or more charges. This ig quite g
different Picture from that presented by Bonney (1985b) in comparable
research on all fexual assault casges (including both adult and child
victims) finalised in New South Wales over two 18-month bPeriods, TIn
Bonney’s study, less than a third of the defendants faced only s
single charge at committal; two charges were the most common but a
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TABLE 10

Number of charges per defendant-complainant pair

Number of charges No. of pairs y4
One charge..........ciiiiiniinnnnn.. 154 65.5
2 charges... . iiiiiiiiiiiii i, 37 24.3
3 charges. .. vttt i e 11 4.7
4 Charges. ... ..cvuiiiiii i 6 2.5
5 charges............ Cre e 3 1.3
6 charges....... oo, 4 1.7
TOTAL 235 100.0

of seriousness. The indecent assault offences under s.76 and s.76A
were also replaced in the 1981 amendments with S.61E(1) and (2)
which, like the other three new categories of sexual assaulﬁ, were
gender-neutral. The amendments also introduced new committal and
trial procedures which placed limitations on the cross—examination of
victim-witnesses with respect to prior sexual experience and
reputation (Woods, 1981). Because our study dealt with cases
finalised in 1982, it includes cases in which the charges were laid
under the pre—1981 legislation and cases in which the charges were
laid after the amended legislation had come into force.

Just under a half (180/363, 49.6%) of the charges laid at arrest
were laid under the post-1981 amended legislation; these charges
involved 121 alleged offenders (51.5% of defendant—complainant
pairs). Forty-four alleged offenders (18.7% of defendant~complainant
pairs) were charged with offences that related to the pre-1981
legislation under sections 63, 65, 76 and 76A of the Crimes Act.
Thirty-seven alleged offenders (15.7% of defendant-complainant pairs)
faced a principal charge at arrest that related to the offences of
buggery and attempted buggery (s.79, s.80) and indecent assault on a
male (s.81, s.81A, s.81B). These offences have been included in the
overall category of pre-1981 legislation since these charges® became
less common after the 1981 amendments expanded the definition of
sexual intercourse to include anal intercourse {(buggery) and made
sexual offences gender-neutral. Technically, however, these offences
were not affected by the 1981 amendments to the sexual assault
legislation.3

3rhese offences have since been regealed by further legislation.
Sections 81 and 81B were repealed by the 1884 homosexusl offences

amendments, and s.79 and s.80 (the old crime of buggery and bestiality)

now relate to bestiality only.
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Offences such ag carnal knowledge (8.67, 5.68, s§.71, s.73, s§.74,
5.89) and incest (s.78A, 5.78B) were also largely unaffected by the
1981 amendments. Thirty-three alleged offenders (14.0% of
defendant—complainant pairs) were charged at arrest with these
offences. (A summary of the relevant sexual assault offences and the
associated maximum penalties under the Crimes Act was presented in
Table 1.)

The number of alleged offenders (based on the number of
defendant-victim pairs) charged at arrest under the various sections
of the Crimes Act relating to sexual offences against children is
shown in Table 11, together with the total number of counts for each
offence, and the principal offence. Because Suspects may be charged
with more than one category of offence, the total number of suspects
summed over all offences adds to more than 235 (the total number of
defendant—victim pairs).

The offence with which the largest number of offenders was
charged was Category 4 sexual assault (108 suspects) and, in
particular, the sub-category of s.61E relating to victims under 16
(100 suspects). This finding is similar to that reported by other
studies. Both the South Australian study of sexual assault (Office of
Crime Statistics, 1983) and the Seattle study of child sexual assault
(Conte & Berliner, 1981) found that offences of indecent assault were
by far the most common charges prosecuted. The Principal (or only)
offence shown in the lgst column in Table 11 for the 235
defendant—complainant pairs shows a similar pattern to the overall
number of charges, Category 4 sexual assault was the principal charge
at arrest for 81 distinct suspects,

How do these charges, particularly for the principal offence,
relate to the nature of the sexual act to which the victim was
subjected? The nature of the sexual act was classified on the basis
of evidence available in statements to the police and in court papers
according to the different categories of "intercourse" drawn from the
definition of sexual intercourse in the Crimes Act. In the pre-1981
legislation dealing with carnal knowledge, intercourse was defined
only as- penile-vagina penetration, but since 1981 under §.62 of the
Crimes Act, carnal knowledge has included anal penetration by a
penis. Buggery is defined as penile-anus penetration. The 1981
amendments to the Crimes Act expanded the definition of intercourse
to include other forms of penetration, which are included in the
"other" category in Table 12, The "no penetration" category was used
for cases in which there was no actual penetration alleged or in
which there was no mention in the available Dapers of the actual type
of penetration. The most common type of behaviour in this category
involved touching the child’s genitals by the defendant or
manipulation of the defendant’s genitals by the child. It also
included activities such as ejaculating over the child's body. The
majority of these cases resulted in charges of Category 4 sexual
assault (56 cases) or of indecent assault (of a female, ¢ cases; of a
male, 8 cases).
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TABLE 11 m
Total number of counts of original charge (at arrest), '
number of suspects with at least one count, and } :
number of suspects by principal offence :
{(Based on no. of defendant-complainant pairs = 235) m
No. of suspects
Na. of with at least  Principal m
Cffence counts one count offence
Pre—-1981 legislation -
REPE (8.63)ccuneuneennnnnenn. 13 11 11 m
Attempt rape (s.65).........., 2 2 2
Indecent assault on
female (s.76, 76A) m
under 16 YeArS......eevs.. 40 32 28 g
16 & Oover..v.vvieiiinienens 14 13 3
Buggery (s5.79, 80).....ci0vuuun 15 12 8 '
Indecent assault on . m
male (s.81, 8lA, 81B)......... 56 37 29 ’
Post—-198]1 amendments m
Category 1 (s.61B)......... — - - .
Category 2 (S.61C)..nrnrnr.n.. 11 11 11 n
Category 3 (s.61D)
under 16 YearS............ 21 17 11
16 & over v ivevinannnnn,, 25 20 15 ;
Category 4 (s.61E) m
under 16 ¥EArS....uco.n.n. 115 100 81 :
16 & over.ov it i 8 8 3
Other offences “
Carnal knowledge bg father/
step—father (s. 73 4,784,
B.78B) . e 10 8 8 :
Carnal knowledge of
girl under 10 (s.67, H
S.68)...nniin... e 2 2 2 )
Carnal knowledge of — )
girl over 10 (8.71)........... 28 26 23 n
Abduct with intent to '
know carnally (s.89).......... 2 2 -
Common assault (s,61, -
§.493,8.494)......, Cearare e 1 1 -=
TOTAL o 363 303 235
~




TABLE 12

Number of suspects by actual Denetration®
and charge at arrest for principal offence
(Based on no. of defendant—complainant pairs = 235)

Type of penetratiops

Offence P-v P-4 Other None Total
Pre-1981 ie islation
Rape (s.63)............. .. .. 11 -~ - - 11
Attempt rape (s.65)......... - - - 2 2
Indecent assault on
female {8.76, 76A)
under 16 years........,..... 4 1 14 8 28
16 & over....... ... "' 1 - 1 1 3
Buggery (s.79, 80)......... - 8 —= - 8
Indecent assault on
male (s.81, 81A, B81B)....... - & 17 8 29
Post-1981 amendments
Category 2 (s.s1C).......... 2 2 6 1 11
Category 3 (5.61D)
under 16 years..,.,..... 2 4 5 - 11
16 & overt... .. i il 10 - 4 1 15
Category 4 (8.61E)
under 16 years....,..... 2 2 24 81
16 & over..,.. .l .10 ~ - - 3 3
Other offences
Carnal knowledge by
father/step—father
(5.73,74,78A,78B). .......... 8 - - - 8
Carnal knowledge of
girl under 10 (s.87,
5.68)..,. ............. e 2 - - - 2
Carnal knowledge of
girl over 10 (s.7L)......... 23 - - - 23
TOTAL 65 21 71 78 235
PERCENTAGE 27.7 8.9 30.2 33.2
*

Type of penetration classified as penil

enile-anus (P-A),
inger—vagina/anus)

other (penis-mouth,
» RORe (no actual pe

&-vagina (P-v),
tonguejvaglna/anus,
netration),




As Table 12 shows, evidence of penile-vagina penetration was
generally associated with charges of carnal knowledge, rape, or
Category 2 or 3 sexual assault. There were, however, several cases in
which there was some discrepancy between evidence of this type of
penetration and the charge laid at arrest. For example, there were
five cases apparently involving penile—vagina penetration in which
the principal charge at arrest was one of indecent assault (under
§.76 and s.76A of the pre~1981 legislation). In these cases, it
appears that the nature of the sexual act could have justified the
more serious charges of rape or carnal knowledge.

Similarly, there were 28 cases in which the principal offence
was a Category 4 sexual assault but in which the available inform-
ation (in the statements to police and in the court papers) indicated
some form of penetration of the alleged victim's body. Prima facie,
such evidence would have justified the more serious charge of
Category 3 sexual assault. There were also five cases of indecent
assault under s5.76 and s.76A of the pre—1981 legislation (four on
males, one on a female) relating to penile-anus penetration. Again,
in these cases, the evidence may have warranted the more serious
charge of buggery (s.79 and s.80) being laid instead of the lesser
charge of indecent assault.

It is not possible to say, on these data alone, whether some
form of charge bargaining or other process is resulting in less
serious charges being laid than those which the evidence at hand
would have justified. We cannct be sure about the guality or
reliability of the evidence or whether other essential elements of
the relevant charges (for example, consent in the case of rape) were
present. However, the fact that 38 cases (12.5% of the sample) showed

this type of discrepancy certainly warrants closer examination of the
issue.

Another factor which should be considered in determining whether
the charges laid at arrest accurately reflected the seriousness of
the alleged behaviour is the sustained nature of the behaviour
(measured by the number of incideats involved and the period of time
over which the alleged behaviour occurred). As indicated earlier
(Table 8), a substantial proportion of cases (about 40%Z) involved
allegations of multiple incidents over prolonged periods of time,
ranging from a few months to over five years. In 36 cases, however,
suspects were charged with only one count of one offence although the
information available in the statements to police and other records
clearly indicated that the allegation was that the offences had
occurred on other occasions.

Under criminal law, charges must be laid in relation to specific
acts on specific occasions and the long-standing nature of the abuse
is not considered. The only but rather inadequate means of taking
account of ongoing abuse under the current structure of the law is by
laying multiple separate charges. The fact that multiple charges were
not laid in a number of cases in which allegations had been made of
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multiple offences may have been because the child was unable to give
clear details of the alleged offences to warrant prosecution on
multiple charges or because prosecution on a single charge was
expected to minimise the trauma of the court appearance and testimeny
for the victim.

A less benign explanation includes the possibility that some
form of charge or plea bargaining was entered into by the police.
Whichever explanation applies, it is clear that a single conviction
of sexual assault will often belie the extent of the abuse suffered
by the victim. This issue will be discussed further later in the
report,

Was there any difference in the type of charge and, in :
particular, the seriousness of the offence associated with the ;
relationship between the defendant and the complainant, and the age
of the complainant? Some differences might be éxpected because, as
we have already seen, Physical injury to the victim was more likely
if the complainant was closely related to the alleged offender; more
serious charges might be expected to follow physical injury. In
addition, some charges which carried relatively heavy penalties (for
example, s5.73: carnal knowledge of a girl by a father, step-father or
teacher with a maximum penalty of 14 years) were only applicable when
there was a specific relationship between the alleged offender and
the complainant. The principal charge laid at arrest by the
relationship between the suspect and the complainant is shown in
Appendix 7(4) but the seriousness of the principal offence
(measured in terms of the maximum penalty attaching to the principal
offence) by the suspect-victim relationship is shown in Table 13,

Perhaps the most noticeable feature of Table 13 is that a
relatively high proportion of intrafamilial suspects (40.47) were
charged with offences which had maximum penalties of 10 or more
years' imprisonment. In contrast, only 13% of family friends and
14.8% of authority figures were charged with such serious offences;
47.8% of family friends faced charges which attracted maximum
penalties of two years' imprisonment or less. There were therefore
significant differences across the five categories of victim-suspect
relationship (excluding "boy-friend" because of the small numbers
involved) in the principal charge laid against the suspect at arrest
(X2 = 41.00, 12 d.f., p < .o001), mainly as a function of the
difference between the family member and family friend categories,

“1e should be noted from Appendix 6 that the charges of rape and
attempted rape were only Taid against suspects who were agquaintanceg or
strangers to their alleged victims. There were no cases inwhich family
members, family friends, and those in positions of authority were charged
with these offences.
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When these five categories were collapsed, however, inte two
categories of closeness (close: family members, family friends, and
those in positions of authority versus distant: acquaintances and
strangers), there was no significant difference in the seriousness of
the principal offence across these two ma jor categories (X2 =

4.37, 3 d.f., p > .05, not significant, Appendix 7). )

TABLE 13

Seriousness of the principal offence (penalty) by
defendant—complainant relationship

Maximum Penalty (years)

Relationship 2 or less 3-5 6-10 10 or more Total
Family member.....,.... 7 (13.5%) 3 21 21 (40.4%) 52
Family friend......... 11 (47.82) 2 7 3 {13.0%; 23
Authority figure...... 2 ( 7.47) 10 11 4 (14.8%7) 27
Boy—friend............ - - - 5 (100%) 05
Friend/acquaintance,.. 9 {( 9.7%) 15 38 31 (33.37) 93
Stranger.............. 4 (11.42) 5 18 8 (22.97) 35
TOTAL 33 35 95 72 235

Similarly, some association hetween the age of the complainant
and the seriousness of the initial charge at arrest might be expected
because sexual assault of a young child may be regarded more
seriously than that of an older child and this view may be reflected
in the type of charges laid at arrest. On the other hand, the type of
charge laid is likely to reflect the presence of physical injury to
the complairant, and as we saw earlier, physical injury was most
common for both the oldest and the youngest age groups of
complainants. Table 14 shows the seriousness of the principal charge
at arrest (again measured in terms of the maximum penalty attaching
to the principal offence) by the age of the complainant.

As Table 14 shows, the seriousness of the principal chatge at
arrest increased with the age of the complainant. This relationship
was significant ( X2 = 57.4, 12 d.f., p = .001). For example,
45.6% (36/79) of cases involving complainants 14 years of age and
older related to charges carrying penalties of 10 years or more
whereas only 13.9% (10/72) of cases involving complainants under 10
years of age related to such serious offences.

The main contribution to this significant relationship comes
from the disproportionately high number of cases involving 5-to-9
year~-old complainants in which the defendant was charged with a
principal offence carrying a maximum penalty of two years’
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imprisonment or less. The majority of these charges were for Category
4 indecent assault. In view of the age of these complainants and the
type of offence, it seems likely that force was unnecessary and
physical injury less common so that the charges involved were less
serious than for the other age groups of complainants.

TABLE 14

Seriousness of the principal offence (penalty)} by
the age of the complainant

Maximum penalty (years)

Age 2 or less 3-5 6-10 10 or more Total
0~ 4 years....... 1 ( 5.9%)* 1 12 3 (17.6%)%* 17
5 - 9 years..,..., 19 (34.5%) 6 23 7 (12.7%) 55

16 - 13 years.....,. 12 (14.32) 10 40 22 (26.2%) 84

14 - 15 years....., T ( 2.47) 11 8 21 (51.22) 41

16 years & over.... - ( 0.05) 7 16 15 (37.5%) 38

TOTAL 33 35 99 68 235

* These are row bercentages,

These significant associations between the seriousness of the
principal offence and both the age of the complainant and the
defendant—complainant relationship will need to be taken into account
later when the factors affecting the progress of cases through the
criminal justice system are considered,

The charges just described refer to the charges facing suspects
at arrest as they enter the criminal justice system pPrior to
committal, In the following sections, we will trace the passage of
defendants through the criminal justice system, with particular
focus on the actual offences with which defendants were charged at
each stage of the bProceedings, ’

COMMITTAL

Following arrest and the laying of charges, the first stage of
the criminal justice procedure for persons charged with indictable
‘offences(3) is the committal hearing. The aim of this

5Nearly all sexual assault offences are indictable offences, but there
are several (for example, under s.61 E(1}), sexual assault with an act of
indecency upon a person 16 years and over) which may be heard summarily
with the degendant’s consent under s5.476 of the Crimes Act. Sexual
assault offences may also be heard summarily in Children’s Court if the
defendant is a child.
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preliminary hearing is to determine whether or not the evidence is
sufficient to justify committing the person for trial to a higher
court. The test used by the magistrate is that the evidence is
sufficient to put the person "on his trial", and that test includes
the fact that there is a prima facie case against the defendant.
Defendants are not required to enter a plea to the charge(s) against
them in a committal hearing, but in New South Wales under s.51A of
the Justices Act, 1902, defendants may plead guilty at any stage of
the proceedings(6). When a defendant does enter a guilty plea and
this plea is accepted by the magistrate, the defendant is committed
for sentence to the District or Supreme Court, unless the charge is

such that it can be heard summarily before the magistrate, with the
defendant’s consent.

If the defendant enters no plea and the magistrate considers
that the evidence is sufficient to justify putting the defendant on
trial for an indictable offence, the magistrate commits the defendant
for trial. If, however, the magistrate considers that a prima facie
case has not been established or that the defendant "ought not to be
put upon his trial" (Justices Act, as at 1982), the defendant is
discharged and the charges dismissed.

The charges facing all the defendants who were committed for
trial or for sentence are shown in Table 15. A comparison of Tables
11 and 15 shows few differences hetween the charges at arrest and
those following committal. In fact, there were 6nly four cases in
which the number or nature of the charges at arrest changed by reason
of committal hearings; two involved changes to more serious charges,
one invelved the addition of three charges, and in the other, the
defendant was not committed on one of two charges. It seems then that
the charges upon which the defendants were committed were basically
the same as those laid at arrest. This finding was not expected in
view of the findings reported in overseas studies of "enormous
attrition rates" (Finkelhor, 1983, P. 202) and reduced charges as a
result of plea bargaining (De Francis, 1969).

Of the 235 cases which entered committal, the defendants
involved in 164 cases (69.8%) pleaded guilty to all charges and were
committed for sentence; 71 (30.2%) were committed for trial. The
numbers of distinct suspects were 132 and 59, respectively. All of
these cases did not, however, proceed to trial or sentence. The
non-proceeding cases will be dealt with in the next section.

6Until the amendment of s.51A of the Justices Act in 1985, the option of

pleading guilty at committal was not available to defendants facing
charges for which the maximum penalty was life imprisonment. The
defendants in this study who were charged with rape, attempted rape or
carnal knowledge of a girl under 10 were therefore not able to plead

guilty at committal beCause their cases were finalised in 1982, prior to

the 1985 amendment. 38
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TABLE 15

Total number of charges upon committal,
number of defendants with at least one count,
and number of defendants by principal offence

(Based on no. of defendant—complainant pairs = 235)

No. of suspects

No. of with at least Principal
Offence counts one count offence
Pre—1981 legislation
Rape (s.63)....... Ceereaaaae 13 11 11
Attempt rape (S.65).....0c... 2 2 2
Indecent assault on
female (s5.76, 76A)
under 16 years........ “o 39 32 28
16 & over..ovieeeivenns ‘e 16 13 3
Buggery (8.79, 80)...v'uuus. 14 12 08
Indecent assault on
male (s.81, 81lA, 81B)Y........ 56 36 29
Post—1981 amendments
Category 2 (8.61C) . eeennnens 11 11 11
Category 3 (s.61D)
under 16 years........... 20 19 10
16 & OVeL . et inennnenns 25 17 15
Category 4 (s.61E)
under 16 years........ .o 115 99 81
16 & OVeL .t irn e ineenenns 8 9 ‘ 3
Other offences
Carnal knowledge by
father/step-father
{(8.73,74,78A,78B) v i enens 10 8 08
Carnal knowledge of
girl under 10 (s.67, s5.68),.. 2 2 02
Carnal knowledge of
girl over 10 (5.71).......... 29 25 X 24
Abduct with intent to
know carnally (s.89)......... 2 2 —_—
Common assault (s,61,
S.493,8.494) . . it . 1 1 -
TOTAL 364 300 235
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CASES LAPSTNG BEFORE TRIAL OR SENTENCE

A number of cases lapsed before trial or sentence. These cases
fell into three categories. The first of these comprised those cases
in which the Attorney-General declined to file a bill of indictment,
This may happen if the Attorney—General is of the opinion, on advice,
that there is insufficient evidence or that there is some other
compelling reason why the defendant ought not stand trial. The
Attorney-General 1s not required to reveal the reasons for declining
to file a bill of indictment. As Table 16 shows, there were 21 cases
in which no bill of indictment was filed in the current study,
involving 19 distinct suspects and a total of 29 counts of various
charges. In five cases, the defendant had pleaded guilty at committal
and had been committed for sentence, not for trial. The details of
the charges involved in the "no-billed" cases and in the other
categories of non-proceeding cases are outlined in Table 16.

The second category of cases which lapsed before trial or
sentence comprised cases in which the defendant either died or
absconded. There were five defendant-complainant pairs and five
distinct suspects facing a total of seven charges in this category.
In three cases, the defendant died before sentencing, after pleading
guilty; in one of these cases, the defendant (facing two counts of
rape and one of indecent assault) hanged himself before his sentence
date. In the fourth case, the defendant (also facing a charge of
rape) absconded after the trial had begun. In the final case, the
defendant (charged with carnal knowledge of a girl over 10) had
absconded in 1964 before his trial began; he gave himself up in 1981
but there were no further proceedings against him.

The third and final category involved only one distinct
defendant who was committed to the care of a psychiatric institution
after pleading guilty to one count of Category 4 sexual assault
against each of two girls. The proceedings in the criminal justice
system did not proceed further (s.51A (4) of the Justices Act).

In total, 11.9%7 of cases invelving 28 defendant—complainant
pairs (and 25 distinct suspects) did not proceed to trial or
sentence. These cases differed from the cases which did proéeed in
several ways. The non-proceeding cases were less likely than
proceeding cases to involve defendants who were closely related to
their alleged victims,
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TABLE 16

Charges folleowing committal for cases lapsing
before trial or sentence

No bill Died/ No further
filed absconded proceedings
No. of defendant-
complainant pairs ........ 21 5 2
No. of distinct
defendants ............... 19 5 1

OFFENCE CATEGORIES
Pre—1981 legislation
Rape (5.63) .v.vivrnenrnn. - 3 (2)« -
Indecent assault of
female {s5.76, s.764)

Under 16 years ....... 8 (8) 2 (1) -

16 & over ... 2 (2} 2 (1) -
Buggery (s.79, 80) ...... 1 (L - -
Indecent assault of
male (s.81, 81A, 81B) .... 5 (3) = -
Post—1981 amendments
Category 2 (s.61C) ....... 2 {2} = -
Category 3 (s.61D)

16.& OVEL i veerennnas 4 (1) - -
Cateﬁory 4 (s5.61E)

nder 16 years ....... i (L) - -

16 & over ............ 2 (1) - -
Other offences .
Carnal knowledge of
girl over 10 (s5.71) ...... 4 (3) 2 (2) -
TOTAL CHARGES 29 (21) 7 (5) 2

* Number of principal offences in parentheses.




Just over 20% (6/28) of non-proceeding cases involved
defendants who were either a member of the complainant’s family, a
close family friend or an authority figure; just over 40% (43.4%,
102/235) of proceeding cases fell into this joint category (see
Appendix 8)(7). Non-proceeding cases were also mare likely than
proceeding cases to involve older rather than younger complainants.
Whereas 60.7% (17/28) of the complainants in non—proceeding cases
were 14 years of age or older, the figure was only 30.0Z (62/207)
for proceeding cases (see Appendix 9)(8).

In summary, then, there were several significant
differences(9) between the cases which proceeded to trial or
sentence and those that did not. The number of cases not proceeding
was, however, not remarkable. The 25 distinct suspects represent
13.1%7 of the total sample of defendants in this study, a figure
which is comparable with the percentage of defendants appearing in
previous years before higher courts in New South Wales whose cases
did not proceed to trial or sentence. Fipgures from the Australian
Bureau of Statistics indicate that the percentage of non—-proceeding
cases has varied from a low of 12.0Z to a high of 17.5Z in the seven
years between 1977 and 1983, It is interesting to note that a much
lower percentage of cases (only 5 out of 121 arrests, 4.1%) in which
the defendant was charged under the post-1981 legislation lapsed
compared with 17.3% (14 out of 83 arrests) of those charged under
the pre-1981 legislation.

CASES PROCEEDING TO SENTENCE AND TRIAL

Sentence matters

The defendants in 155 cases were committed for sentence after
entering guilty pleas at committal. There were 124 distinct
defendants involved in these cases, representing 74.7% of all
defendants whose cases proceeded beyond committal. The ma jority of
cases, then, proceeded direct to sentence rather than to trial =and
sentence. The charges involved in these cases are shown in Table 17.
Because these defendants pleaded guilty to all charges against them,
these charges also indicate the offences with which these defendants

7When the difference between the two categories of defendant—

complainant relationship in the likelihood of a case proceeding versus not

Eroceeding was tested by a chi-square test of significance (excluding the
oyfriend category), the difference was statistically significantée2 =
5.35, d.f. =1, p < .05).

8a chi-square test of significance usin§ the two age-group categoriles
(below 14, and 14 years and above) yielded significant resultsx2 = 10.46,
d.f. =1, p < .01l." A test using all five age—group categories (0 -~ &
years, 5 - 9 years, 10 - 13 years, 14 - 15 years, and 16 years and above)
was also significantsy2 = 1252, d.f. = 4, p < .02).

These differences were all tested by chi-square tests and found to be
statistically significant (p < .05).
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were convicted, except for a few cases in which there were changes to
the charges on technical grounds. In two cases, for example, the
nature of the charge was changed from committal to sentence because
the defendant had been charged under the post-1981 amended
legislation although the offences had been committed prior to the
operation of those amendments.

Cases committed for trial

The defendants in 52 cases, involving 42 distinct defendants
(25.3% of proceeding defendants) were committed for trial. This
includes those defendants who entered no plea at committal (to one or
more charges) but pleaded guilty (to all charges) at the beginning of
the trial before the jury was empanelled. These cases proceaded
immediately to sentence and did not involve trial before a jury. The
principal charges involved in these cases are shown in Table 18 (in
parentheses). There were 18 defendant-complainant pairs, invelving 13
distinct defendants in this category, so that about one-third of the
cases committed for trial did not in fact involve trial by jury. 1In
one of these cases, the defendant pleaded guilty to a lesser charge
than either of the two offences on which he had been committed. In
total, then, including both the cases where the defendant pleaded
guilty at committal and those where a guilty plea was entered at
trial, the majority of defendants (83.6% of proceeding cases) pleaded
guilty to all charges either at committal or at trial and proceeded
to sentence.

Only 34 of the 52 cases in which the defendant was committed for
trial actually involved trial by jury. These cases, referred to as
trial matters, constitute only 14.3% of the total number of cases and
16.4Z of proceeding cases. All but three of the defendants in these
34 cases entered not guilty pleas to all the charpes listed on *the
bill of indictment. Three defendants entered mixed pleas, with guilty
pleas to some of the charges against them, and not guilty pleas to
the others. '

Just over two-thirds (67.3%Z) of defendants who were committed
for trial (including those who pleaded guilty at trial) were charged
under the pre-1981 legislation; only 21.2%7 of these cases involved
defendants charged under the amended legislation. The charges listed
on the bills of indictment for all defendants committed for trial are
shown in Table 18, .

Seventeen cases in which the defendant was committed for trial
(32.7%7 of both delayed sentence matters and trial matters) involwved
some change to the charges from committal to indictment. The Crown
Prosecutor is not restricted to the charges on which a defendant is
committed and may add or drop charges or change the nature of the
charges (Bishop, 1983). The most common change, involving 12 accused
(and 13 charges in total) was a reduction in the number of charges.
In four cases, extra counts of the original offence were added and,
in one case, the nature of the charges was changed from post—1981
offences to the appropriate pre-1981 sections of the legislation.




TABLE 17

Total number of charges at sentence,
number of defendants with at least one count ,
and number of defendants by principal offence
for (direct) sentence matters
{Based on no. of defendant~complainant pairs = 155)

No. of suspects

No. of with at least Principal
Offence counts one count offence
Pre—1981 legislation
Rape (s.63) ............... - — —
Attempt rape (s.65) ....... - - -
Indecent assault on
female (s.76, 76A)
Under 16 years ......... 20 15 11
16 & over .............. 0 0 0
Buggery (s5.79, s5.80) ..... 5 5 5
Indecent assault on
male (s.81, 814, 81B) ..... 29 17 17
Post~1981 amendments
Category 2 (s.61C) ......... 9 9 g
Category 3 (s.61D)
Under 16 years .......... 9 7 6
16 & over ............... 21 13 g
Category 4 (s.61E)
Under 16 years .......... 101 91 74
16 & over ............... 5 4 VA
Other offences
Carnal knowledge by
father/step~fafher
(s.73,74,78A,78B) .......... 9 7 07
Carnal knowledge of girl
under 10, attempt (s.68). 1 1 01
Carnal knowledge of
girl over 10 (s.71)y ........ 21 17 14
Abduct with intent to )
know carnally (s.89) ..... — - -
Common assault (s.61,
$.493,8.494) ... ... ... - - -
TOTAL 230 186 155
_44_.




TABLE 18

Total number of charges at indictment,
number of defendants with at least one count,
and number of defendants by principal offence
for cases committed for trial
{Based on no. of defendant-complainant pairs = 52)

No. of defendants

Offence No. of with at least Principal i
counts one count offence* '

Pre—1981 legislation

Rape (8.63) ................ 13 9 9 (0¥
Attempt rape (s5.65) .,....... 3 3 2 (0}

Indecent assault on
female (s.76, §.764)

Under 16 years ........ 15 14 8 (2)
16 & over ....vvuun.... 9 6 2 (1)
Buggery (s.79, §.80) ...... 4 3 2 {1y
Indecent assault on
male (s.81, 814, 81B) ...... 22 14 12 (9)
Post-1981 amendments
Category 2 (s.61C) ......... 1 1 0 (0)
Category 3 (s.61D)
Under 16 years ........ 3 3 3 (2)
16 & over ............. 4 4 4 (0)
Category 4 (s.61E)
Under 16 years ........ 11 6 4 (2)
16 & over ............. 0 0 0 (0)
Other offences
Carnal knowledge by
fatherjsteg—father
(s.73,74,78A,78B) .......... 1 1 1 (1)
Carnal knowledge of
girl under 10 (s.67)........ 1 1 1
Carnal knowledge of g
girl over 10 (s.71) ...... 6 & 4 (1)
Abduct with intent to
know carnally (s.89) ..... 2 2 0 (0)
TOTAL 95 72 52 (18)
* These figures refer to the number of princigal cffences for deiayed
gentence matters (the cases in which the de endants were committed

tor trial, but pleaded guilty at trial).

- 45 —




Compariscn of cases committed for sentence and trial

A comparison of Tables 17 and 18 indicates substantial
differences in the charges relating to cases in which the defendant
was committed (directly) for sentence and for trial. Although the
ma jority (74.7%) of cases were (direct) sentence matters with
defendants pleading guilty at committal, the relative distribution of
sentence to trial matters varied across the different types of
offence, Table 19 provides a summary of this comparison for the
principal offence only. The most obvious feature of Table 19 is that
cases in which the defendant was charged under the post-1981
legislation were much more likely to proceed directly to sentence
following committal rather than to trial (100 out of 111 cases,
90.9%) than pre—1981 cases (33 out of 68 cases, 48.5%). Bonnay
(1985b) also found an increased guilty plea rate for sexual assault
offences following the introduction of the amended Crimes Act. This
difference between the pre-— and post—1981 offences can be partly
explained by the fact that defendants who were charged with offences
which carried a maximum penalty of life imprisonment (under the
pre-1981 legislation) did not have the option at the time their cases
were heard in 1981 of pleading guilty at committal. All cases of rape
(8.63), attempted rape (s.65) and carnal knowledge of z girl under 10
(s.67) were therefore necessarily committed for trial. In addition,
as the Government predicted (Second Reading Speech of the Bill,
Hansard, March 18, 1981), it seems that offenders were more likely to
plead guilty under the amended legislation with its graduated
penalties for crimes of differing seriousness than under the old
legislation with its single maximum penalty of life imprisonment.

Within each category of offences (pre— and post—1981 legis-
lation), there was also an increased rate of guilty pleas from the
more to less serious offences. Offences attracting shorter maximum
penalties were generally more likely to proceed directly to sentence
than to trial. For example, only 6.3%7 of cases where Category 4
sexual assault was the principal offence proceeded to trial compared
with 30.4% of cases in which Category 3 sexual assault was the
principal offence. The most obvious explanation again is that, given
the more severe penalties relating to more serious offences,
defendants facing more serious charges are more likely to plead not
guilty,

A comparison of cases involving guilty and not guilty pleas *

The comparison here is slightly different from the previous
comparison between cases committed for sentence and those committed
for trial because of the group of 18 cases in which the defendant was
committed for trial but pleaded guilty at trial. The focus of
comparison is also different, concentrating on factors other than the
nature and seriousness of the charges involved. These include the
relationship between the defendant and complainant, the age of the
complainant, and the characteristics of the assault incident(s).
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TABLE 19

Number of defendants by principal offence

for cases committed for sentence and for trial

(No. of defendant-complainant pairs = 155 and 52, respectively)

No of cases committed for

Offence Sentence Trial Total
Pre—1981 legislation
Rape (s.63) ................... 0 9 9
Attempt rape (s.65) ........... 0 2 2
Indecent assault on
female (s.76, s.764)
Under 16 years ........... 11 8 i9
16 & over ... ..., 0 2 2
Buggery (s.79, 8.80) ........, 5 2 7
Indecent assault on
male (s.81, 814, 8IB) ......... 17 12 29
Post-1981 amendments
Category 2 (8.81C) ..u.uiu..... g 0 9
Category 3 (s.61D)
Under 16 years ....,....... 6 3 9
16 & over ... ... ... . 0] 9 4 13
Category 4 (s.61E)
Under 16 years ........... 74 4 78
16 & over™ ..... e 2 0 2
Other offences
Carnal krowledge by
father/steg—father
(8.73,74,78A,78B) ............. 7 1 8
Carnal knowledge of
girl under 10 (.67,
attempt s.68) .,,...... e, 1 1 2
Carnal knowledge of
girl over 10 {(s.71) ........... 14 4 18
TOTAL 155 52 207




What proportion of cases involving guilty pleas (either at
committal or trial) involved family members and other defendants who
had a close relationship with the complainant? As Table 20 shows,
91.7% of intrafamilial defendants pleaded guilty; all except two of
these 44 guilty pleas were entered at committal, and two pleaded
guilty at trial. The group of defendants least likely to plead guilty
were friends and acquaintances of the complainant. When the different
relationship groups, shown in Table 20, were collapsed into two
categories (family members, close family friends and authority
figures compared with friends, acquaintances and strangers), there
was a significant difference between the two groups in the likelihood
of a guilty plea (%2 = 9.25, d.f.= 1, p < .01)(10). Nearly
92% of defendants who assaulted a child with whom they were in a
relatively close relationship through their position as either a
family member, a family friend or an authority figure pleaded guilty,
whereas only 75.77 of friends, acquaintances and strangers pleaded
guilty,

Since, as indicated earlier, there was no significant
association between the defendant—-complainant relationship (close
versus more distant) and the seriousness of the offence, this
difference cannot be explained as a function of a difference between
the two relationship groups in the seriousness of the offence.

TABLE 20

Type of plea by defendant-complainant relationship

Type of plea

Guilty Not guilty
Relationship No. ix No. by
Family member.............. b 91.7 4 8.3
Family friend.............. 19 82.6 & 17.4
Authority figure....... e 25 100.0 0 0.0
Boyfriend ................. 4 100.0 0 0.0
Friend/ acquaintance ...... 56 73.7 20 26.3
1o -3 o7 - 4T 25 80.6 6 19.4
TOTAL 173 83.6 34 16.4
* These percentages are row percentages, indicating the proportion

of defendants who pleaded guilty and not guilty within each
relationship group.

104 chi-square test could not be carried out using the six relationshi
categories because the expected frequencies of theé cells were too small.
The "boyfriend" group was excluded from this analysis because of the small
numbers” involved and the difficulty of assigning them to one of the two
collapsed categories.
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Other differences between cases involving guilty and not guilty
pleas may, however, be at least partially attributable to differences
associated with the seriousness of the offence. For example, guilty
pleas were more likely in cases involving younger than older
complainants; 91.7% of defendants in cases involving complainants
under 14 pleaded guilty compared with only 64.5% of cases relating to
complainants who were 14 years of age or older (Table 21). This
difference was statistically significant (X2 = 23.4, d4.f, = 1, p<
.001). However, as indicated earlier ({Table 14), the seriousness of
the offence was greater in cases involving older than younger
complainants, and it is likely that defendants are more likely to
plead guilty to less serious offences.

TABLE 21

Type of plea by age of complainant

Type of plea

Age Guilty Not guilty
No. = No. z*
0 - 4 years...,......... 13 92.9 1 7.1
3 -9 years ........... 49 94.2 3 5.8
10 - 13 years .....,.... 71 89.9 8 10.1
14 = 15 years .......... 25 78.1 7 21.9
16 years & above ....,.. 15 50.0 15 30.0
TOTAL 173 83.6 34 16.4
* These percentages are row percentages, indicating the proportion

of defendants who pleaded guilty and not guilty within each
complainant age group.

Similarly, defendants were more likely to plead guilty when
there was no evidence of physical injury to the vietim (138/156
cases, 88.5%) than in cases in which there was evidence of physical
injury (35/51 cases, 68.6%7); this difference was statistically
significant (X2 = 11.01, d.f. = 1, p < .001). But again, as
indicated earlier, cases involving physical injury to the victim
might be expected to result in more serious charges than if no
Physical injury was sustained. It is therefore difficult to determine
to what extent the difference between guilty pleas and not guilty
pleas is a function of either the likelihood of physical injury or
the age of the complainant as distinct from the seriousness of the
offence,
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Cases in which the defendant pleaded guilty were also more
likely than those involving not guilty pleas to be related to
multiple incidents. Defendants pleaded guilty in 94.8% of cases
(55/58 cases) involving multiple incidents but in only 79.2%7 of cases
relating to single incidents (118/149 cases). This difference was
statistically significant (x2 = 7.43, d.f. =1, p < .01), but
might be partly a function of the closeness of the relationship
between the defendant and the victim since defendants who were more
closely related to their victims were more likely to have assaulted
them on more than one occasion.

In summary, then, defendants were more likely to enter a guilty
plea at committal or trial if they were were closely related to the
victim, if the case involved younger victims, if the assault involved
multiple incidents, and if the victim was not physically injured as a
result of the assault.

OUTCOME

The outcome for defendants who pleaded guilty to all charges at
either committal or trial is clear-cut: they were convicted on all
charges and sentenced. The principal offences against those 155
defendants who pleaded guilty at committal and the 18 defendants who
pleaded guilty at trial and proceeded direct to sentence are shown in
Table 22 (based on the number of defendant-complainant pairs).

The situation was, however, more complex where defendants
pleaded not guilty to one or more charges, and the outcome for these
cases is best described in terms of the three categories into which
the cases fall.

The first category includes those cases (defendant-complainant
pairs) in which the defendant was acquitted of all charges. Ten
defendants were found not guilty by the jury, and the defendants in a
further four cases (involving two distinct defendants and four
distinct complainants) were found not guilty following the direction
of the judge. At least one of the cases involved an acquittal by
direction because the young victim was deemed incapable of
understanding the nature of the oath and corroborating evidence
required to support her unsworn testimony was not available.’ The
principal offences in these 14 cases were four charges of rape, five
of indecent assault (two of a female, three of a male), four charges
of Category 3 and one of Category 4 sexual assault. In total, then,
the defendants in 41.2%7 of cases (14 out of 34) which proceeded by
way of trial by jury were acquitted on all charges.
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The second category of cases comprises a relatively small number
of cases in which the accused was found not guilty on some charges,
and guilty on others. This includes four cases in which not guilty
pleas were entered to all charges and three cases in which mixed
pleas were entered. In three of these seven cases, the defendant was
found guilty of the principal offence, and in the remaining four
cases, the defendant was found not guilty of the principal offence
but was convicted on lesser offences (for example, not guilty of rape
or attempt rape, but guilty of indecent assault).

The third category contains those cases in which the defendant
was convicted on all charges following trial by jury. There were 13
cases (defendant-complainant pairs) in this category.

The principal offences involved in all cases resulting in
conviction are shown in Table 22, together with the conviction rate
for each offence, defined as the number of cases in which the
defendant was convicted on the principal offence as a percentage of
the number of defendants indicted on those offences (as the principal
offence). The conviction rate for most offences was quite high,
generally ranging between 907 and 100Z. The notable exception was for
rape, with only three of the nine rape cases (33.37) resulting in
convictions. A comparison of cases involving charges laid under the
pre— and post-1981 legislation indicates a higher conviction rate for
the post-1981 cases (105/111, 94.6%) than for the pre—1981 cases
(57/68, 83.8%). :

The majority of convictions for the principal offence (91.5%)
were the result of guilty pleas either at committal (155, 82.0%) or
at trial (18, 9.5%). This was especially true for cases involving
post—1981 charges. Only 16 accused were convicted of the principal
offence following trial by jury, and only one of these cases involved
post—1981 charges. The accused in 18 cases which went to trial were
found not guilty of the principal offence on which they were
indicted. Of those 18 cases, 14 accused were found not guilty of all
charges against them, but four were found guilty of lesser offences.

Comparison of the 20 cases which were tried by a jury and
resulted in a conviction (either on the principal offence or a lesser
offence) with the 14 cases which were tried but resulted in
acquittals revealed few systematic differences in the type of offence
involved (Appendix 10). Cases in which the defendant was charged
under the post-1981 legislation were, however, much more likely to
result in an acquittal (8 out of 10 cases, 80%) than those involving
charges under the pre-1981 legislation (6 out of 20 cases, 30%). It
should be noted though that the numbers involved are guite small, and
the guilty plea rate for post—-1981 legislation cases was much higher
it committal than for cases under the old (pre~1981) legislation.




I
TABLE 22 m
Guilty findings and conviction rate by principal offence -
{(No. 0% defendant—-complainant pairs = 207)
Guilty pleas m
Total i
At At Guilty convicted
Offence committal  trial verdicts No. b4 _
i
Pre-~1981 legislation
Rape (5.63) ..iviviinennnn. 0 4] 3 3 33.3 :
Attempt rape (s.65) ....... 0 0 2 2 100.0 ;
Indecent assault on -.
female (s5.76, 76A) -
Under 16 years ........ 11 2 4 (2)" 17 89.5 _ |
16 & OVEr suvenvennnnn, 0 1 1 2 100.0 jm
Buggery (s.79, s.80) ..... 5 0 2 7 100.0 ; :
Indecent assault on . |
male (s.81, 8la, 81B)...... 17 9 0 26 89.7 m
Post-1981 amendments ' :
. |
Category 2 (s.61C) ........ 9 0 0 9 100.0 m
Category 3 (s.61D) o
Under 16 years ..... e 6 2 0 (1) 8 88.9
16 & over ..., 9 0 0 9 69.2 m
Category 4 (s.61E) ST 1
Under 16 years ......... 74 2 1 77 98,7
16 & over ....cvivinenn 2 0 0 2 100.0 ;
Other offences m
Carnal knowledge by
father/step~father ‘
(s.73,74,78A,78B) ......... 7 1 ¢ 8 100.0
Carnal knowledge of
girl under 10 (s5.67, ‘I
attempt s.68) ........ . 1 0 1 2 100.0 m
Carnal knowledge of |
girl over 10 (s.71) ....... 14 1 2 (L 17 94.4 m
TOTAL 153 18 16 (4)- 189 91.13
* The figures in parentheses refer to the lesser offence on which the '
defendant was found guilty if he was found not guilty of the original
offence. N
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There were also quite marked differences between the acquitted
and convicted cases in the age and sex of the complainant, though
these results should be treated with some caution because of the
small numbers on which these conclusions are based. The convicted
cases were more likely than the acquitted cases to involve younger
complainants (Table 23) and female complainants. For example, cases
involving female victims resulted in convictions more often (62.9%)
than those involving male victims (42.9%Z). Similarly, cases involving
victims under 16 were more likely to result in a conviction than
those in which the victim was 16 or older. An acquittal was more
common than a conviction onrly for cases in which the victim was 16 or
older. This suggests, though more evidence is needed to support it,
that older witnesses in sexual assault cases are seen as less
credible, more likely to lay false complaints, or possibly as more
blameworthy than younger complainants. This issue will be dealt with
further in the Discussion.

The difference between acquitted and convicted cases associated
with the relationship between victim and offender is also quite
marked, though once again the numbers involved are quite small.
Defendants who were acquaintances of, or strangers to their victims
were just as likely to have been acquitted as convicted (507), but
family members and close family friends were much more likely to have
been convicted (87.57) than acquitted (Appendix 11). None of the

acquitted cases involved fathers or step—fathers, but four of the
convicted cases did.

There was little difference between the convicted and acquitted
"tried” cases in either the presence of physical injury to the victim
(45%Z of convicted cases, 50% of acquitted cases) or in the Iikelihood
of prior convictions among the accused in the two groups (207 and
14.3%, respectively).

In summary, then, convictions were recorded for 193 of the 207
defendants (93.22) whose cases proceeded beyond committal; this
includes the four cases in which the defendant was found not guilty
of the principal offence but was convicted of a lesser offence. Table
24 provides a summary of the final outcome of the 235 cases in the
study. The final conviction rate {the percentage of proceedihg cases
resulting in a conviction) by the relationship between the victim and
offender is shown in Appendix 12.




TABLE 23
Age of complainants in trial cases leading to acquittal
and conviction

Acquitted Convicted
cases cases
Age No. z No.*# bl
0 — & years ...vovavnes -— — 1 100.0
35— 9 years ........n . 1 33.3 2 66.7
10 — 13 YearsS suvaennrsos 2 25.0 4(2) 75.0
14 - 15 years ......ee.. 2 33.3 3(1) 66.7
16 years & above ....... 9 60.0 6(1) 40.0
TOTAL 14 41.2 16(4) 58.8
* The figures in parentheses refer to cases in which the defendant

was found not %uilty of the principal offence but was convicted
of a lesser offence.

#*%  These are row percentages.

TABLE 24

Outcome for defendant—complainant pairs and distinct defendants

Defendant—complainant Distinct

pairs defendants

Qutcome No. 4 No. F4
Pleaded guilty ....... 173 73.6 134 70.1
Found guilty ......... 20 8.5 20 10.5
Acquitted ............ 14 6.0 1z 6.3
Not proceeded with ... 28 11.9 25 13.1
TOTAL 235 100.0 191 100.0
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PENALTIES /| SENTENCES

What sentences were imposed on the convicted offenders? As
indicated earlier, the maximum penalties associated with each offence
are summarised in Table 1. The maximum penalty for all offences
specifies a term of imprisonment, ranging from two years for several
offences (for example, under s5.76A, s.78B and 8.61E) to life
imprisonment for rape (s.63) and carnal knowledge of a girl under 10
(s.67 or attempt, s.68). The ma jority of convicted offenders,
however, did not receive a custodial sentence. Ninety-two distinct
offenders (59.7%) involved in 120 cases which resulted in convictions
(62.2% of cases) received good behaviour bonds or, in one case, a
community service order. Custodial sentences were imposed on 62
distinct offenders (40.3%) who were involved in 73 cases leading to
convictions (37.8% of cases).

Table 25 shows both the sentence for the principal offence and
the total head sentence imposed on offenders receiving custodial
sentences, together with the number of offenders receiving
non-custodial sentences. The figures in this table, like all of the
earlier tables dealing with the nature of the offence and the
progression of cases through the criminal justice system, are based
on defendant-complainant pairs or, more correctly following
conviction, offender-victim pairs. In a number of cases, but not all,
where a distinct victim was involved in more than one
defendant-complainant pair, the sentences imposed for the offences
relating to the different victims were the same and were to be served
concurrently.

It should be noted that in a few cases the principal offence,
defined earlier as the offence attracting the most severe penalty
according to the legislation, was not, in fact, the offence punished
most severely by the court. For the sake of simplicity, we have,
however, retained the classification according to the penalty
specified in the legislation.

The most common term of imprisonment specified by the courts for
those receiving custodial sentences was between two and three years,
with the majority (67.6%) receiving total terms of between ohe and
five years. The average length of the total or aggregate head
sentence was 47.7 months. In most cases, the total head sentence was
the same as the length of the sentence for the principal offence
since sentences for multiple offences were generally specified to be
concurrent rather than cumulative. The non-parole periods set by the
courts ranged between 6 and 210 months, with an average of 23.8
months. The majority (73.3%) were between 6 and 24 months, inclusive.
Only about a quarter of the offenders had non-parocle periods which
exceeded two years.
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TABLE 25

Sentences imposed for the princigal cffence and total head sentence
(No. of wvictim—offender pairs = 193)

Principal, ' Total head
offence sentence
No. 4 No. z**
Non—-custodial sentence
Good behaviour hond ............ 119 61.7
Community service order......... 1 0.5
Custodial sentence
Periodic detention ............. 1 0.5
Less than 12 months ............ 6 3.1 7 9.6
12 months - less than 2 yrs..... 11 5.7 9 12.3
2 years — less than 3 yre....... 15 7.8 16 21.9
3 years —~ less than 4 yrs ...... 14 7.3 11 15.1
4 years — less than 5 yrs ...... 11 5.7 10 13.7
5 years — less than 10 yrs...... 8 4.1 13 17.8
More than 10 years ............. 2 1.0 5 6.8
Not known .ovivieneiinnnnneennns 5 2.6 2 2.7
Total custodial 73 37.8
TOTAL 193 100.0 73 100.0
* Includes the four cases in which the defendant was found not
guilty of the principal offence, but was convicted of a lesser
offence.
*k

As a percentage of those receiving a custodial sentence.

How did the sentences vary by offence and by plea? Table 26
shows the distribution and average length of sentences by offence for
the principal offence, together with the maximum penalty associated
with each offence. As might be expected, offences carrying heavier
penalties were more likely than less serious offences to result in
custodial sentences. For example, 77.8% of cases in which the
principal offence was a Category 3 sexual assault resulted in 2
custodial sentence compared with 19.0%Z of cases involving the less
serious Category &4 sexual assault offence. The offenders in all seven
cases in which the maximum penalty for the offence was life
imprisonment (rape, attempt rape, carnal knowledge of a girl under
10) received custodial sentences. The length of these sentences
ranged from 42 months to 12 years. A comparison of the penalties
imposed on offenders convicted of offences under the pre-1981 and
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TABLE 26

Type of sentence (custodial and non-custodial) and average
length of custodial sentence by principal offencex
(No. of victim-offender pairs = 193)

Maximum Non— Custodial
Custodial penalty custodial Mean length
Offence (years) No. No. {months)
Pre—1981 legislation
Rape (8.63)............... Life 0 3 62.5
Attempt rape (s.B85)....... Life 0 2 37.0
Indecent assault on
female (s.76, s.764)
Under 16 years ......... 6 13 6 33.6
16 & over .............. 4 0 2 42.0
Buggery (s.79, s.80)...... 14 3 4 46.5
Indecent assault on
male (s.81, 81A, 81B)..... 5 17 9 23.6
Post—1981 amendments
Category 2 (s.61C) ....... 12 3 ) 6 51.0
Category 3 (s.61D)
Under 16 years ........,. 10 2 7 44,4
16 & over ... iivnnnn.., 7 2 7 51.8
Category 4 (s.61E)
Under 16 years ......... 6 63 14 16.0
16 & over ... i 4 1 1 36.0
‘Other offences
Carnal knowledge by
father/steg—father
(8.73,74,78A,78B) ........ 7 3 5 37.6
Carnal knowledge of
girl under 10 {s.67)...... Life 0 2 120.0
Carnal knowledge of
girl over 10 (s5.71) ...... 10 13 3 35.3
TOTAL 120 73 38.9
* Includes the four cases in which the defendant was found not
guilty of the principal offence, but was convicted of a lesser

offence.




post—1981 legislation also indicates a difference in the likelihood
of receiving a custodial sentence. Only a third (33.0%) of offenders
convicted under the amended legislation received custodial sentences
compared with 44.1% of those convicted of "pre-1981 offences”.

Custodial sentences were also much more likely in cases in which
a conviction followed trial by jury than in cases in which the
defendant pleaded guilty either at trial or at committal. Only 25% of
offenders in cases which proceeded to trial received non-custodial
sentences compared with 65.9% of cases in which the offender pleaded
guilty at committal or at trial. This difference, however, probably
reflects both the seriousness of the offence and the type of plea
(Appendix 13). As indicated earlier, defendants were less likely to
plead guilty to a serious than to a less serious offence. In fact,
defendants were not able to enter a guilty plea at committal to
charges carrying a maximum penalty of life imprisonment. In additien,
judges generally take some account of a guilty plea and the inherent
admission of the offence when deciding upon the type and length of
sentence (Cashman, 1980; Willis, 1985),

What proportion of intrafamilial offenders received custodial
sentences? Was there a difference in the likelihcood of a custodial
sentence associated with the relationship between the offender and
his victim? As Table 27 shows, intrafamilial cffenders were the most
likely group of offenders to receive a custodial sentence. Those
least likely to receive a custodial sentence were offenders in
positions of professional authority in relation to their wvictims, but
when they did receive custodial sentences, these sentences were
longer than average. This difference across relationship groups was
statistically significant (%2 = 12.86, d.f. = 5, p < .05). This
difference may, however, be at least partly attributable to the
greater seriousness of charges against family members and the less
gerious charges against those in positions of professional authority
in relation to their victims (see Table 13}.

Other factors which might be expected to affect the sentence
imposed by the court are whether or not the offender had prior
convictions for previous sexual offences, whether or not the victim
was physically injured as a result of the assault, and the age of the
victim.

Somewhat surprisingly, the likelihood of a custodial settence
was greater for cases in which the victim was older rather than
younger (Table 28). This difference was statistically significant
( %2 =20.13, d.£. = 4, p < .001). In fact, a custodial sentence
was more likely than a good behaviour bond only in cases in which the
victim was 16 or older. As indicated earlier, both guilty pleas and
convictions following trial (Table 22) were less common in cases
involving older than younger victims, but it seems that when a
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conviction involving an older victim was secured, it was more likely to
result in a custodial sentence than in a good behaviour bond. This is
probably because these cases involved more serious offences than those
involving younger victims, thereby making a custodial sentence more
likely.

Table 29 shows the number of offenders with and without prior
convictions for sexual offences who received custodial versus
non—custodial sentences (good behaviour bonds) by the type of offence.
As might be expected, a history of a prior conviction increased the
likelihood of a custodial sentence; 51.6% of offenders with a prior
conviction for a sexual offence received a custodial sentence whereas
the figure was only 31.32 for offenders without a prior conviction (%
2 =7,3,d.f.=1, p < ,01).

Physical injury to the victim also increased the likelihood of a
custodial sentence for the offender. Forty—four convicted offenders
inflicted physical injury on their victims and, of these, 27 (61.4%)
received a custodial sentence. Only 30.9%7 of offenders involved in cases
which did not result in physical injury received a custodial sentence.
The chance of a custodial sentence was therefore doubled if the victim
was injured (2 = 13.55, d.f.= 4, p <.001y,

In summary, then, in 82.1% of the 235 cases in which defendants were
initially charged with at least one sexual assault offence against
children, the defendant was convicted; 73 of these offenders received
custodial sentences and 120 received non-custodial sentences following
their conviction. The ultimate sentences and the progression of all the
defendants (based on the number of defendant— complainant pairs) through
the criminal justice system are summarised in the flow chart in Figure
3. Figure 4 shows the number of distinct defendants at the various
stages of prosecution and Figure 5 provides a further summary of results
by outlining the factors which differentiated between cases at the
various stages of prosecution: between proceeding and non-proceeding
cases, between cases in which the defendant pleaded guilty or not,
between trial matters which resulted in conviction and acquittal, and
between cases in which the offender received a custodial or
non—custodial sentence.




TABLE 27

Type of sentence (custodial and good behaviour bonds (GBEBE))
by victim-offender relationship
(No. of victim-offender pairs = 193)

Type of sentence

GBB Custodial Mean
Relationship No. i No. P length**
Family member........... 24 50.0 24 506.0 46.0
Family friend........... 14 63.6 36.4 20.3
Authority figure........ 22 88.0 3 12.0 66.0
Boyfriend....c.cvvivunn. 4 100.0 - - -
Friend/acquaintance..... 39 59.1 27 40.9 53.3
SELANEZEr . .cvetrssroonss 17 60.7 11 39.3 56.1
TOTAL 120 62.2 73 37.8 47.7

* These percentages are row percentages, indicating the
proportion of offenders receiving good behaviour bonds and
custodial sentences, within each relationship group.

o Mean total head sentence in months.

TABLE 28
Type of sentence (custodial and good behaviour bonds {GBB})
by age of victim
Type of sentence
GBB Custodial
Age of victim No. % No. ¥
0 — 4 YERATS...sss Ceeeen 7 53.8 6 46.2
5 — 9 YEALS.siuerenvannn 35 70.0 15 ° 30.0

10 — 13 years..... eaaae 55 68.8 25 31.2

14 = 15 yearsS....oeessns 19 65.5 10 34.5

16 years & OVer......... 4 19.0 17 81.0

TOTAL 120 62.2 73 37.8

* These percentages are row percentages, indicating the proportion

of offenders receiving good behaviour bonds and custodial
sentences, within each +¥ictim age group.
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Type of sentence (custodial and good behaviour bonds (GBEB))
by prior convictions for previous sexual offences

TABLE 29

for principal offencex

(No. of defendant-complainant pairs = 193)
Prior Ne prior
convictions convictions

Ooffence

GBB Custodial

GBR Custodial

Pre—1981 legislation

Rape (s.63) ...........
Attempt rape (s8.65) ...

Indecent assault on
female (s.76, s.,76A)

Under 16 years ......
16 & over ...........

Buggery (s.79, s.80)...

Indecent assault on

male (s.81, 814, 81B)...

Post—1981 amendments

Category 2 (s.61C) ....

Category 3 (s5.61D)

Under 16 years .,....
18 & over ...........

Category 4 (s.B1E)

Under 16 years ......
16 & over,........ .

Other offences

Carnal knowledge by
father/step~father

(8.73,74,78A,78B) .....

Carnal knowledge of
girl under 10
(s.67, attempt s.68)

Carnal knowledge of

girl over 10 (s.71) ...

TOTAL

.. 0 3 - -
.. 0 2 - -
.. 2 2 11 4
.. 0 0 0 2
.. 0 1 3 3
5 6 12 3
.. 0 3 3 3
.. 0 2 2 5
.. 0 1 2 6
.. 23 5 40 9
0 0 1 1
.. 0 3 3 2
0 2 o 0
0 2 13 . 3
30 32 90 41
48,47 51.6% 68.7% 31.3%

¥ Includes the four cases in which the defendanp was found not
guilty of the principal offence, but was convicted of a lesser

offence.




TOTAL SAMPLE AT
COMMITAL
235

defendant-
complainant pairs

H
Plead guilty No plea
at committal entered
COMMITTED COMMITTED
FOR FOR NOT PROCEED
SENTENCE TRIAL 28
155 52
Nfo bill
—l iled
[ 1 22
Plead guilty Found not Found guilty
at trial to all guilty on of one or Died,
charges all charges more charges abscanded
18 14 20
Y Y Y -
CONVICTION & CONVICTION & ACQUITTAL CONVICTION & et Progeled
SENTENCE SENTENCE SENTENCE 2
Custodial Custodial Gustodial
52 6 15
Good Good Good
Behaviour, Behaviour Behaviour
Band Bond Bond
103 12 5
Fig. 3
Flow diagram of cases of child sexual assault
from committal to finalisation.
191
NO. OF DISTINCT SUSPECTS COMMITTED
166 25
PROCEED LAPSE
134 20 ACQUITTED
PLEAD GUILTY FOUND .
GUILTY
92 62
[~
CUSTODIAL NON-CUSTODIAL
SENTENCES
Fig. 4

Number of distinct suspects/defendants at various
stages of prosecution.
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5. FEATURES OF THE PROSECUTION PROCESS

Three key features of the prosecution process were examined in
more detail because of their potential impact on the victim. These
were the delays between the various stages of the proceedings, the
requirement for complainants to give evidence in court, and the
granting of bail.

Time between the various stages of the proceedings

One of the major features of the prosecution process which
affects the experience of both defendants and complainants are the
delays which occur between the various stages of the proceedings:
between the reporting of the alleged offence and the arrest and
charge of the suspect; between charge and committal; and between

committal and trial and/or sentencing. The average intervals between

these various stages are shown in Table 30 and the frequency

distribution for each of these intervals is presented in Appendix 14.

TABLE 30

Average time intervals between stages
of the prosecution process

Between:
Offence and charge ............. e 37.2 weeks
Charge and committal ........¢c.inuunnunn. 11.9 weeks

For sentence matters:

Committal and sentence ..... e e et 18.3 weeks

For trial matters:*

Committal and trial ...... e P 40.2 weeks
Trial and sentence ......... e . 3.2 weeks

* This includes those cases in which the defendant pleaded

guilty at trial.

There was then a considerable period from the time a case first
entered the criminal justice system at arrest to the time the case
was finalised. On average, this took about 24.8 weeks for a case in
which the defendant pleaded guilty at committal and proceeded
directly to sentence (sentence matters).




The owerall time was much greater for cases in which the
defendant was committed for trial after entering no plea at
committal; this includes both those cases in which the defendant
pleaded guilty at trial and then proceeded to sentence and trial
matters in which the defendant was tried by jury. The average time
from entry to finalisation for these cases was 63.6 weeks. In total,
then, the average time period between the date of the offence and the
time at which the case was finalised was likely to be over a year for
sentence matters and nearly two years for delayed sentence matters
and trial matters. This includes the unknown time between the date of
the offence(s) and the reperting of the offence to the authorities.
This is a much lLonger time than that reported by Conte and Berliner
{1981) in their study of child sexual assault offenders in Seattle,
Washington. Nearly 80% of cases in this study were finalised within
three months, and all were finalised within six months.

Complainants as witnesses

Perhaps the most traumatic aspect of the prosecution process for
complainants in sexual assault cases is the requirement to give
evidence in court and face cross—examination. This is especially
problematic in cases of child sexual assault since the complainants
are children and they may have considerable diffulty in undérstanding
what happens in court and what is required of them. How many children
in these cases were required to give evidence in court?

In total, 59 child complainants gave evidence at committal, 48
of whom were cross—examined. Four of these 59 children gave evidence
several times against more than one accused. There were a further 16
cases in which it was unclear whether or not the complainant had
given evidence at committal or not. Fourteen children also gave
evidence at trial, and all but one of these children were
cross—examined.

Tables 31 and 32 show the age and sex of children who gave
evidence and were cross—examined at committal. As might be expected,
the proportion of children (as measured by the percentage of children
within the age group) who gave evidence and were cross—examined at
committal increased with age. Only 9.4% of complainants in the 5-to-9
year-old group gave evidence, but the proportion increased steadily
with age until 58.6% of those in the oldest age group, those 16 or
older, gave evidence at the committal hearing. A slightly higher
proportion of female (28.8%) than male (21.4%) complainants gave
evidence and were subsequently cross—examined, but this difference is
likely to be a function of the higher proportion of younger boys than
girls.
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TABLE 31

Number and percentage of children required to give evidence
at committal by sex and age

Z of age
Age Female Male Total group
5 — 9 years.......0uuun 2 3 5 9.4
10 — 13 years......covun. 15 6 21 25.0
14 — 15 yearsS.oveiinens. 12 4 16 40.0
16 — 17 years...vuvvv.n. 15 2 17 38.6
TOTAL 44 15 59 26.4
TABLE 32

Number of children cross—examined at committal by sex and age

Female Méle Total

Age No. i No. Fad No. z*

3 - 9 yearsS....eaenn 1 50.0 3 66.7 5 60.0
10 — 13 years......... 15 100.0 6 50.0 18 85.7
14 — 15 years...ooeeess 10 83.3 3 75.0 13 81.3
16 - 17 years.esieen... 13 86.7 L 30.0 14 82.4
TOTAL 39 9 48
* Percentage of children within the age group who gave evidence

at committal.

The likelihood that children were required to give evidence at
committal (and be cross—examined) also varied with their relationship
to the accused, as Table 33 shows. Children were most likely to give
evidence at committal in both absolute and relative terms if the
accused was an acquaintance; 33 children, 37.9%Z of distinct
complainants in this category, gave evidence at committal against an
acquaintance accused of sexually assaulting them. Children were least
likely to give evidence against a stranger; only four out of the 31
distinct complainants (12.9%) in cases involving strangers gave
evidence at committal.




The majority of complainants (81.4%) who gave evidence at
committal were also cross—examined. Cases in which the accused was in
a position of autherity in relation to the complainant were the only
exception. Although six children gave evidence at committal against
an accused authority figure, none of these children were
cross—examined.

TABLE 33

Number of children required to give evidence at committal
by defendant—complainant relationship

No. giving No. in

Relationship evidence category F4
Family member ............ 9 51 17.6
Family friend ............ 5 22 C22.7
Authority figure ......... 6 27 22.2
Boyfriend ............ ... 2 5 40.0
Friend/ acquaintance ..... 33 87 37.9
Stranger .......cc0c0inann 4 1 12.¢
TOTAL 59 223 26.4

Cnly 14 complainants gave evidence at trial —— two males and

twelve females {Table 34). These 14 children represent 46.7% of
(distinect) complainants whose cases were heard before a jury. Three
of these children gave evidence more than once at trial, against two
or three accused. In the 20 cases in which the defendant was found
guilty at trial on at least one charge, 8 complainants (six distinct
children) gave evidence at trial and committal. 1In all 10 cases in
which the jury returned a not guilty finding, the complainant (8
distinct children) had given evidence at both committal and trial. In
the four cases in which there was a not guilty finding by direction
of the judge, no complainant gave evidence at trial, but two had
given evidence at committal., Of those who gave evidence at trial,
all except one l5—-year—old girl were cross—examined.
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Number of children required teo give evidence

TABLE 34

(and face cross—-examination) at trial

Age Female Male Total

35— 9 years ........ 0 (0) 1 (1) 1 (1)*
10 — 13 years ........ & (4) 0 (0 & (&)
l4 — 15 years ........ 1 (1) 1 (1) 2 (2)
16 — 17 years ..vuun.. 7 (6) 0 (0) 7 {6)
TOTAL 12 (11) 2 (2) 14 (13)
% The numbers in parentheses refer to the number of children

within each age group who were cross—examined at trial.,

Once again, it seems that the likelihood of children giving
evidence at trial varied across age—groups and with the relationship
between the defendant and the complainant, although the small numbers
involved mean that the conclusions should be treated with caution.
Children in the oldest age group (16 and over) were most likely to
give evidence at trial and face cross—examination. Similarly,
children invelved in trial cases in which the accused was an
acquaintance of the child were most likely to give evidence at trial;
ten of the 17 children in this category (58.8%) whose cases went to
trial gave evidence at trial (Table 35).

TABLE 35

Number of children required to give evidence at trial
by defendant-complainant relationship

No. giving No. in
Relationship evidence category Z
Family member ......... . 2 7 28.6
Family friend ............ 1 7 14.3
Authority figure ......... 0 4 0.0
Boyfriend ............... . 2 0.0
Friend/acquaintance ...... 10 17 58.8
SEFanger ...uivvinnnnnnaa, 1 6 16.7
TOTAL 14 43 32.6
_69_




In summary, only a relatively small proportion of the children
involved in these cases of sexual assault as complainant-victims were
required to give evidence. The main reason for this was the high
proportion of guilty pleas. The defendants pleaded guilty in about
70% of the total number of cases (defendant—complainant pairs) and in
about 83.6% of cases which proceeded beyond committal.

Bail conditions for defendants

After the accused is charged at arrest, bail is determined until
the first court appearance by the authorising officer at the police
station. The majority of accused persons in this study received
either unconditional (48.1%) or conditional (37.7%Z) bail. Bail was
dispensed with for three suspects (1.6%) and only a small number (23,
11.9%Z) were refused bail and held in custody, one in a psychiatric
institution.

For the majority of defendants, the bail conditions determined
by the police were continued by the court. For 25 defendants,
however, there was a change in bail conditions between committal and
sentence (18) or between committal and trial (7). Where there was a
change, it was more likely to be towards less strict conditions (for
example, from conditional bail to unconditional bail, or from
unconditional bail to bail dispensed with : 17 suspects) than to more
stringent conditions (8 suspects). Four suspects, however, who were
on conditional bail at the start of committal proceedings were
remanded in custody following committal. All four pleaded guilty at
committal to charges of carnal knowledge of a daughter, carnal
knowledge of a girl over 10, indecent assault of a male, and Category
4 sexual assault, respectively. Two of these offenders were
subsequently gaoled (for 4 years for incest, and for 9 months for
Category 4 sexual assault) and the other two received good behaviour
bonds.

Comparison of defendants committed for sentence and those
committed for trial indicates little difference in the bail
determinations for these two groups at the start of the sentence
hearing and the trial, respectively (Appendix 15). In both cases,
approximately 80% of defendants were on bail and around 14% to 152
had been refused bail and were in custody. Defendants whose cases
proceeded to trial were, however, less likely to have unconditional
bail and more Ilikely to have conditional bail than those committed
for sentence directly following committal.




6. SUMMARY AND DISCUSSION

The central concern of this study was the way in which cases of
sexual assault against children are dealt with by the criminal
justice system in New South Wales. All indictable cases of child
sexual assault which were finalised in New South Wales®' courts in
1982 and which involved complainants under 18 were examined. The
analysis focused on the way in which these cases were dealt with at
each of the various stages of the criminal justice system, and on the
factors that affected their passage through the criminal justice
system.

It should be made clear that although the term "the criminal
justice system” implies "a coherent set of institutions and linked
processes" within which criminal offenders are "processed” (Hogg,
1984, p. 12), the criminal justice system is not a system as such,
but a series of agencies, each of which makes decisions about and
exercises discretion in the handling of cases. The first of these
decisions concerns whether or not criminal charges will be laid, and
if so, what charges are laid. Subsequent decisions include the
committal process whereby the magistrate decides whether to commit,
the prosecutorial discretion of the Crown, particularly in relation
to the finding of a bill of indictment, and judicial discretion in
relation to the trial and seatencing processes. The following
discussion will focus on each of these processes and on some of the
factors which may affect each.

The initial decision to lay criminal charges

The decision to lay criminal charges against the alleged
offender is made following the report of child sexual assault to
either the police, a social welfare agency, or a medical or hospital
service. In New South Wales, this decision is usually made jointly by
the police and officers of the Department of Youth and Community
Services after investigation of the case and may depend upon a number
of factors including the availability of supporting evidence, the age
of the child, and a judgment concerning the child’s competence and
willingness to give evidence in court.(11)

1lEven if charges are laid, they may be dropped and the case
withdrawn beforé it reaches court if the evideénce is judged to be
insufficient to secure a conviction or if the complainant declines to
ive evidence. This is not uncommon in cases of child sexual assault

ecause the pressure on children from the offender and the child's
family to recant can be enormous, especially if the offender is a
family member or otherwise well—known to the child. Figures on the

number of cases that are withdrawn for this reason are, however,’
difficult to obtain.
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Overseas studies have indicated that a number of factors
influence the likelihood of prosecution of child sexual assault
offenders (Conte & Berliner, 1981; De Francis, 1969; Finkelhor,
1983). These factors include the police record of prior convict-—
ions and socio—economic status of the accused, the age of the child,
the relationship between the child and the accused, and again the
type of agency to which the initial report was made. Cases reported
first to the police were more likely to result in criminal
prosecution of the offender than those reported to other agencies
such as child protection services or hospitals; so also were cases in
which the alleged offender was unknown or not closely related to the
child rather than a family member. According to Finkelhor (1983),
however, the single best predictor of whether or not a case of child
sexual assault was prosecuted was whether the suspect had a prior
criminal record.

Comparable Australian information on the factors influencing the
decision to initiate prosecution is difficult tco obtain and is not
available from this study because the sample was court-based and
included only those cases which reached committal. Australian
figures on the proportion of reported cases in which criminal charges
are laid are also difficult to obtain and estimates vary according to
which agency the case is initially reported to. An attempt will be
made, however, on the basis of available figures to make a rough
estimate of the prosecution rate. In New South Wales in 1982, for
example, there were 454 new notifications of alleged sexual abuse to
the Department of Youth and Community Services, and 248 reported
offences to the police in which the victim was 18 years of age or
younger. The amount of owverlap between these two sets of data is
unknown. On the basis of these two sets of figures, the prosecution
rate may be roughly estimated at between 42.5%7 and 77.8%,
respectively(12). The lower range of this estimate is similar to
the figures reported by most of the overseas studies.

12These percentages were calculated using the number of distinct
offenders in cases finalised in 1982 (193, therefore 193/454, and
193/248), These figures are, however, only rough estimates because
not all the prosecuted cases finalised in 1982 related to offences
which occurred and were reported during 1982. A number of the single
incident offences occurred during the years 1979 to 1981 and may have
been reported during those years, not during 1982. This factor would
have had a greater Impact on the estimate based on ‘the Youth and
Community Services figure because of the strong increasing trend in
the number of notifications since the late 1970’s. The number of
reports to the police in 1979 and 1982 was, however, almost identical
at 251 and 248, respectively. The figures from the Police and the
Department of Youth and Community Services also include 18 year old
victims whereas the court study did not. The figure from the
Department of Youth and Community Services also includes only new
notifications and since criminal charges may well relate to repeat
notifications, the estimated rate of prosecuted cases based on this
figure is likely to be an over-estimate.
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The proportion of reported cases which resulted in prosecution
in overseas studies varied from a low of 10% to a high of 69%. At -
the high end of the range, De Francis (1969) found that 697 of
cffenders in reported cases of child sexual assault in New York were
prosecuted. This figure is considerably higher than the figures
reported in other studies. Finkelhor (1983), for example, reported
substantially lower prosecution rates, varying from 10%Z to 43% across
states in the United States, with an overall rate of 24% nationwide.

The Canadian Report of the Committee on Sexual Offences against
Children and Youths (1984) also reported variations in the
prosecution rate from 21.4% to 41.6%, depending on whether the report
was initially made to a child protection service or to the police,

An English study by Mrazek et al. (1983) reported that criminal
prosecution of the offender occurred in 43% of cases reported to a
variety of medical agencies.

A further aspect to the initial decision to lay charges is the
nature of the actual charges laid. Initially, the police decide which
charges to lay but these may be dropped, added to or changed by the
magistrate at committal or by the Crown Prosecutor in filing a bill
of indictment. In the present study, there was some evidence that the
charges initially laid did not sufficiently reflect the severity of
the offences, both in relation to the nature of the sexual act, and
in the duration and number of offences. First, the facts of some
cases in relation to the nature of the sexual act (the type of
penetration) might have satisfied the elements of a more serious
offence. The fact that the more serious charges indicated were not
laid was a function of police and prosecutorial discretion, probably
based on an assessment of the reliability of the evidence and the
relative likelihood of securing a conviction for the more and the
less serious charges. It is also possible that the lesser charges may
have been the result of charge or plea bargaining. The second way in
which the charges laid did not adequately take account of the
seriousness of the alleged behaviour relates to the number and
duration of the offences. In some cases, assaults occurred over a
number of years, but the defendant was charged with only one count of
one offence. To some extent, this is a function of substantive law in
that the law deces not recognise the circumstances of repeated
assaults over time unless separate charges are laid. The courts may
take into consideration evidence of continuing sexual assault when
sentencing an offender (if such evidence has been introduced during
the hearing of the case)(13), but the laying and framing of
charges does not allow the continuous nature of the behaviour to be
taken into account. The concentration on specific acts on specific

13Boyd, Court of Criminal Apgeal, Australian Criminal Reports, 20,
.gg; %ﬁ V. Clare, Court of Criminal Appeal, unreported, February
984, 228, 1983.




occasions means that the criminal law as it currently stands does not
appropriately reflect the ongoing nature of such behaviour in cases
in which the abuse continues over some period of time. Some
restructuring of the law relating to these matters may be necessary
to provide for greater flexibility and a broader approach to
prosection in such cases.

The decision to proceed with prosecution following committal

All the cases in the current study were committed for trial or
sentence but not all proceeded to trial or sentence. The next stage
of the decision-making process for which information is available
therefore from the current study concerns the decision to proceed
with prosecution beyond committal. The main reason for cases lapsing
before trial or sentence was that the Crown exercised its discretion
not to file a bill of indictment. As indicated earlier, the Crown may
decline to file a bill of indictment if there is deemed to be
insufficient evidence or if there is some other reason why the
defendant ought not stand trial. The Attorney-General is not required
to reveal the reasons for not finding a biil of indictment. In the
curent study, no bill was filed in 21 cases (8.%%7 of all
cases).(14)

The actual charges on the bill of indictment are also deter-
mined by the Crown. 1In contrast to the reported findings of some
overseas studies (De Francis, 196%; Finkelhor, 1983), there was
little evidence in the current study of plea bargaining since most
defendants were committed for sentence or stood trial on the same
charges as were laid at arrest. This might be expected, however,
since plea-bargaining is not formally recognised or tolerated in
Australia.

The plea

The major decision made by the defendant, generally om advice
from defence counsel, is whether to enter a plea of guilty. Although
this decision is largely the prerogative of the defendant, there is
still an element of administrative and judicial discretion involwved
since the magistrate at committal and the judge at trial may decide
to accept or reject a guilty plea. If the defendant enters a guilty
plea at committal and this plea is accepted, the case proceeds
directly to sentence. If no plea is entered at committal and the
magistrate decides that there is sufficient evidence to warrant it,
the defendant is committed for trial. The defendant may still then
enter a guilty plea at trial.

l4There were also five cases (2.1% of all cases) which failed to
proceed bheyond committal because the defendant died or absconded.
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The decision by the defendant to enter a guilty plea has a major
impact on the way the case proceeds. In particular, a guilty plea at
committal has two main consequences for the main participants in the
proceedings —— the complainant and the defendant. First, the
complainant is spared the ordeal of giving evidence and being
cross—examined at trial.

This is particularly important in cases in which the
complainants are children. It is even more important when the
defendant is well- known to them, as is often the case, or even a
member of their family because publicly "telling on" someone known
and trusted is especially difficult for children (Summit, 1983).In
the present study, 59 children, 26.4% of complainants, gave evidence
at committal but only 14 (6.3%Z) gave evidence at trial. Most children
who gave evidence were also cross—examined(1l3). The reason for
the big reduction in the numbers of children required to testify at
committal and at trial was that the defendants involved in these
cases pleaded guilty, thereby avoiding the need for a trial.

The second important consequence of a guilty plea by the
defendant (at committal) is that the delay before the case is
finalised is considerably reduced from an average of nearly 64 weeks,
if there is a trial, to about 25 weeks. This difference in the
length of the delay has significant implications for both the
complainant and the defendant since a long delay means that the
incident and the associated prosecution is a continuing issue of
uncertainty and cannot be "closed" until the legal proceedings are
finalised. Long delays create special difficulties for child
witnesses in that they are required to remember the details of
traumatic events over long periods of time.

In the present study, the majority of defendants pleaded guilty,
either at committal or at trial. In total, the defendants in 73.6% of
all cases, and 83.6% of cases which proceeded beyond committal,
pleaded guilty; 10.4% of these guilty pleas were entered at trial.
Little information is available from other studies on the plea
rate(l6), but the figure of 73.6%7 is almost identical to the
figure of 73.8% of prosecuted cases reported by Conte and Berliner
(1981}, and somewhat higher than the figure of 61.37 of proceeding
cases reported by De Francis (1969).

Lophe only other available figure from other studies on the number
of children required to give evidence or face cross—examination was
reported by De Francis (1969} who found that 19.1% of children
involved in cases of prosecuted child sexual assault were cross—
examined,

167 South Australian study by the Office of Crime Statistics
(1983) does not provide information on the number of defendants who
pleaded guilty, and the samples used in other studies makes
comparison difficult.
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There were several differences in the present study between
cases in which the defendant pleaded guilty and those in which the
defendant pleaded not guilty. In summary, defendants were likely to
enter a guilty plea at committal or trial if they were closely
related to the victim, if the case invelved younger victims (under
14), if the assault involved multiple incidents, and if the victim
was not physically injured as a result of the assault. A guilty plea
was also more likely than a not guilty plea if the charges were less
serious, and if the charges were laid under the post—-1981 legislation
rather than the pre-1981 legislatiom. The picture is, however, more
complex than that indicated by the separate analysis for each of
these factors. Such single factor treatment does not take account of
the likely interaction between factors, and the possible confounding
effects associated with these interactions. For example, when
considering the association between the age of the victim and the
likelihood of a guilty plea, it 1s necessary take into account the
seriousness of the offence. Cases involving younger victims tended to
relate to less serious offences, and defendants charged with less
serious offences are more likely than those charged with more serious
offences to plead guilty. Similarly, the greater likelihood of a
guilty plea in cases in which the victim was not physically injured
is also confounded with the seriousness of the offence. The possible
confounding of effects should be borne in mind when interpreting the
effect of various factors at the different stages of prosecution.

Judicial discretion and the decision of the jury

The next major set of decisions made in the handling of cases
which proceed by way of trial relates to the discretion of the trial
judge, particularly in relation to the admission of evidence and the
direction given to the jury, and the final decision of the jury. In
the present study, 58.8% of defendants who were tried by a jury (and
9.7% of all cases which proceeded beyond committal) were found guilty
of either the principal offence or of a lesser charge. Nearly 30% of
those tried were found not guilty by the jury and 11.7% were
acquitted by direction of the judge to the jury. These figures are
very similar to those reported by both Conte and Berliner (1981) and
De Francis (1969)., Conte and Berliner found that 60%Z of those who
were tried were convicted; De Francis's figure was 62.3%.

At the time that the defendants in the current study faced trial
by jury, cases involving children as witnesses involved several
procedural difficulties. Under Section 418 of the Crimes Act, the
testimony of children could only be accepted as sworn evidence if
they were deemed capable of understanding the nature of an oath or
affirmation. Most children under 14 who gave evidence in court were
subjected to a voire dire examination about their understanding of
the duty to tell the truth and the consequences of lying in court.
Although Section 418 allowed for the acceptance of the unsworn
evidence of a child, such evidence had to be corroborated by other
material evidence.
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At least one case in the present study resulted in an acquittal
by direction to the jury because the young victim was deemed
incompetent to take an cath or affirmation, and, as is often the case
for child sexual assault since most child sexual assault offences
occur within the privacy of the home, no suitable corroborative
evidence was available,

Even in the case of sworn evidence, the judge was required to
warn the jury about the danger of convicting on the uncorroborated
evidence of a child complainant. The reason for the requirement for
such a warning to the jury was that the evidence of children in
general and of complainants of sexual assault in particular, has been
regarded as unreliable (Cross on Evidence, paras. 9.7 & 9.28, 2nd
Aust. ed.). There is, however, good evidence contrary to the accepted
judicial wisdom, that children are not likely to fabricate stories,
that they can distinguish between fantasy and reality, and that their
testimony can be as accurate as that of adults (Burton, 1976; Loftus
& Davies, 1984; Yuille & King, 1985).

One of the major changes introduced by the Crimes (Sexual
Assault) Amendment Act of 1981 was the limitation on questioning
concerning the complainant's sexual experience and reputation. Al-
though the 1981 amendment did result in a sharp reduction in the
number of cases in which this line of questioning was raised {Bonney,
1986), such gquestioning was not totally eliminated and the effect of
the amendments did not extend to offences other than those covered by
Section 61. Unfortunately, the present study did not include a
detailed examination of the line of questioning used in
cross—examination and Bonney’'s (1986) study did not differentiate
between child and adult complainants in this respect.

So what differences, if any, were there between the cases in
which the defendant was acquitted and those in which the defendant
was convicted? Cases resulting in a conviction were more likely to
involve female victims than male victims. Convictions were also much
more likely when the victim was under 16 than over 16, suggesting
that younger victims are seen as more credible witnesses and possibly
as less blameworthy in the assault., There is some support for this
suggestion in the findings of the Canadian Report of the Committee on
Sexual Offences against Children and Youths (1984), which reported
that the likelihood of charges initially being laid is influenced by
the age of the victim. )

The report concluded that "it strongly appears that sexual
victims of both sexes under the age of 12 were considered more
credible than older sexual victims, that victims 16 to 20 were
perceived to be the least credible" (Volume 1, P. 4853). It seems
likely that juries may have similar conceptions about the credibility
of younger witnesses when they make their decision about the probable

guilt of the defendant as the police do when they decide whether to
lay charges or not.




Convictions following trial by jury were also more likely when
the offender was a family member than when a stranger OT acquaintance
of the victim was involved. There was o gffect, however, OO0 the
likelihood of a conviction versus acquittal associated with the
defendant's history of convictions for sexual assault. This is to be
expected since the prior convictions of an accused are generally

inadmissible in a trial.

The sentencing pProcess

The final stage of the prosecution process involves sentencing.
In the present study, the majority (62.2%) of convicted offenders
were given non—custodial good behaviour bonds. Unfortunately,
however, no data on the conditions of recognisance were collected.
The remaining offenders (37.8%) received custodial sentences, with an
average head sentence of 47 months and an average non-parole period
of 23.8 months. In other studies, the proportion of offenders
receiving custodial sentences varied from 25.7% (Conte & Berliner,
1981: includes involuntary placements in "mental hospitals") to &3Z
(De Francis, 1969; Office of Crime gtatistics, 1983). The figure
found in the present study is well within this range, and the average

length of sentence is also similar.

, The type of sentence imposed on convicted offenders in the
present study differed in association with several factors: the type
of plea entered, whether or not the defendant had any prior
convictions for sexual asgault, and the age of the victim.

The first factor affecting the type of sentence imposed was the
plea entered by the defendant. custodial sentences were less likely
if the defendant pleaded guilty than if he pleaded not guilty. This
difference may, however, have been confounded to some extent by the
seriousness of the offence; defendants facing more serious charges
were both more likely to plead not guilty and more likely to receive
custodial sentences. Another explanation for the greater l1ikelihood
of a non—custodial sentence following a guilty plea is the
possibility of discounted sentences. Although Willis (1985, P 133)
points out that "there are no reported cases providing a definitive
ruling on the issue" in New South Wales, it is clear from Willis'
discussion of various judgments and from Cashman’s (1980) national
survey of judges and magistrates that sentences in New South Wales
may be discounted if the defendant pleads guilty. Whether the
discounting factor would make the difference, however, between a
custodial and non—-custodial sentence is not clear, and there is
little empirical evidence for such a suggestion. Tt is also unclear
whether the possibility of a reduction in sentence had any effect on
the guilty plea rate; again, there is little evidence toO this effect,
except perhaps for the increased guilty plea rate following the
change in the structure of offences and associated penalties
introduced by the Crimes (Sexual Assault) Amendment Act of 1981.
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Prior convictions are also taken into account by judges when
determining sentence so, as expected, convicted offenders with prior
convictions for sexual offences were more likely than those with no
such prior convictions to receive custodial sentences. Similarly,
the likelihood of a custodial sentence was doubled for an offender if
his assault had inflicted physical injury on the victim.

Once again, there was a significant difference associated with
the age of the victim. In fact, the age of the victim had an effect
on the way cases were dealt with at all stages of the prosecution
process. Cases involving younger victims were more likely than those
involving older victims to proceed beyond committal. They were less
likely to go to trial, but more likely to result in a conviction if
they did go to trial. Somewhat surprisingly, perhaps, offenders
convicted of assaulting younger victims were, however, less likely to
receive custodial sentences but this finding is probably the result
of some confounding with the seriousness of the offence. There was a
positive relationship between the age of the wictim and the
seriousness of the offence (measured by the severity of the
associated penalty) so that offenders who had assaulted older victims
were liable to more severe penalties, and were therefore more likely
to receive a custodial sentence.

In summary, what proportion of cases in the present study
proceeded and resulted in conviction, and how do these figures
compare with the findings of other studies? 1In particular, is there
any evidence in the present study of the "enormous attrition rate"
claimed by Finkelhor (1983, p. 202) for child sexual assault cases
“as [theyl go through the system"?

In the present study, 86% of defendants proceeded beyond
committal to triel or sentence. Of these proceeding cases, 92.8%
resulted in a conviction, either through a guilty plea or a finding
of guilt at trial. The vast majority of these convictions (87.7%)
were the result of a guilty plea. In addition, most of these
defendants were convicted on the charges laid against them at arrest.
On the other hand, there was some evidence that the charges initially
laid did not sufficiently reflect the severity of the offences, both
in the type of offence (penetration) and in the duration of the
offences. Overall, however, these findings do not indicate a high
attrition rate of cases once prosecution has begun and the cases have
entered the criminal justice system. -

How do these figures compare with the findings of other studies?
In general, as Figure 6 shows, the figures from other studies
relating to the three main stages of prosecution are, with one
exception, similar to those found in the present study. Conte and
Berliner (1981), for example, found that 88.1%Z of defendants were
convicted and 83.77 of these convictions followed a guilty plea.
Similarly, the Canadian Report of the Committee on Sexual Offences
against Children and Youths (1984) reported conviction rates (as a
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Comparison of findings across studies.
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proportion of the number of charges laid) for sexual offences which
have consistently been above 80Z since the 1950’s. Unlike the South
Australian study, however, there was no difference between the
Canadian conviction rate for sexual offences against children and
that for adults. The South Australian report by the Office of Crime
Statistics (1983) found that a higher proportion of cases involving
child victims proceeded and resulted in a conviction; 79.9% of cases
in which charges of child sexual assault were laid proceeded compared
with 69.9% of cases involving adult victims, and of these, 85.3%
resulted in a conviction {compared with 70.9Z of "adult" cases).
These figures are similar to, though a little lower than, those found
in the present study.

The exception to this pattern comes from the earliest study by
De Francis {(1969). De Francis' (1969) study of reported cases of
child sexual assault in New York found that only 41.3% of cases in
which criminal charges were laid proceeded. Of those that did
proceed, 85.57 resulted in a conviction, but plea bargaining was
common and the majority were convicted on lesser charges. The higher
attrition rate for this study should, however, be set in the context
of the higher initial prosecution rate reported by De Francis (1969)
-~ 697 compared with around 20Z to 40%Z in other studies. In a
comparative study of attrition rates in rape cases, Polk (1985) found
that the overall attrition rates were similar across studies,
although there was considerable variation between studies in the
stages at which the attrition occurred. For example, where a high
proportion of reported cases were prosecuted, a lower percentage of
cases proceeded to conviction and custodial sentences. On the other
hand, in jurisdictions in which a smaller proportion of cases entered
the court system, a higher proportion resulted in both a conviction
and a custodial sentence.

It is likely that the same effect might be found across
different types of offenders (within a study). For example, in the
present study, the conviction rate for intra-familial offenders,
family friends and authority figures was higher than for any other
group of offenders. The proportion of intra-familial offenders
receiving custodial sentences was also higher than for other groups
(though it should be remembered that this may be partly accounted for
by the greater seriousness of the charges facing these offenders). It
may also be due to the fact that an element in the sentencing process
(viz. individual deterrence) does not operate as strongly if the
offender has unrestricted access to teh victim in the home
environment. Although no information was available on the initial
likelihood of prosecution for different groups of offenders, if the
findings of other studies are any guide, cases involving
intrafamilial offenders are least likely to be reported to the police
and result in criminal prosecution. Thus, intrafamilial offenders are
less likely than other offenders to find their way into the criminal
justice system, but if they do, on the figures in the present study,
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they are more likely to be convicted and more likely to receive
custodial sentences. In future, then, any study of the attrition of
cases through the criminal justice system needs to examine the whole
process of prosecution from the initial decision to prosecute
following the reporting of cases to the authorities to the final
stage of sentencing.

Further research is also required to investigate the decision—
making processes at each of the various stages of prosecution,
including examination of the attitudes of the personnel in the
various agencies toward the most appropriate way of dealing with
cases of child sexual assault. Little research has been carried out
in this area (Craft & Clarkson, 1985) but it is vital to know how
decisions are made about the management of such cases, particularly
since there is comsiderable dispute and controversy about the
desirability of criminal prosecution of the offender. Those in favour
of criminal prosecution argue that criminal sanctions are necessary
to communicate society's condemnation of such behaviour, to deter
future sexual abuse and assault, and perhaps to enforce treatment for
the offender. Opponents of criminal prosecution, however, argue that
the whole process has adverse effects on both the victim and offender
and exacerbates the negative effects of the original assault(s)
{Conte & Berliner, 1981; Finkelhor, 1983; Parker, 1982).

Need for reform of judicial
procedures in cases dealing with child victims

Since criminal prosecution of child sexual assault offenders is
likely to continue, at least for some cases, there is an urgent need
to minimise the negative consequences of children’s involvement in
such proceedings. Although special Children's Courts were established
some time ago in most jurisdictions in recogniticn of the special
needs and vulnerabilities of juvenile offenders and "children in need
of care", so far there has been little special provision for
accommodating the needs of children who appear in often more
traumatic circumstances as witnesses in the "adult” criminal justice
system. Children who are required to appear in criminal court to give
evidence and face cross—examination encounter a number of
difficulties in dealing with a system that deoes not take into account
that, as children, they are evenr more vulnerable than an adult
witness giving evidence about a traumatic event in their lives. The
ma jor difficulties faced by any witness include the requirement that
they repeat the story of what happened to a variety of people during
the investigation and in court hearings, the delays between the
various stages of investigation and prosecution, and the intimidating
nature of the physical environment of the court and of court
procedures. Child witnesses experience all these difficulties, but
more acutely, since they may not be {(depending on age) at a stage of
their development which would enable to fully understand the court
experience and place it in a meaningful context.
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Although it might be argued that the proportion of children
involved directly in court proceedings is not large, in absoalute
terms the number of children is quite high —— in the present study
based on one year’s cases, 59 children gave evidence at committal,
and 14 also gave evidence at trial. The problems these children face
are such that they warrant significant reforms in the way child
victims are dealt with in the criminal justice system. Fortunately,
the need for greater sensitivity to the difficulties faced by child
victims of sexual assault is increasingly being recognised and moves
are under way in most states of Australia to make changes in the way
cases (of child sexual assault) are dealt with in the criminal
justice system to alleviate the problems for child witnesses,

A number of measures have been proposed to ease some of these
difficulties (Bulkley & Davidson, 1981; Berliner & Barbieri, 1984;
Melton, 1980; Naylor, 1985; Ordway, 1983). For example, the New
South Wales Task Force on Child Sexual Assault has recommended
expedited hearings for child sexual assault matters, following
similar moves in other jurisdictionms, especially in North America. As
the findings of the present study indicate, the average time between
charges being laid and the finalisation of a case of child sexual
assault was about six months for cases committed for sentence but
over 63 weeks if the defendant was committed for trial. Such long
delays make it difficult for children, and adults also, to recall
accurately the exact details of the incident about which they will be
questioned. Such questioning can be particularly difficult for
children who have been subjected to sexual abuse over a long period
of time since charges are generally laid in relation to one or more
specific incidents and it may be difficult for children to separate
out specific incidents from a history of assaults and for them to
understand the concentration of questioning on specific assault
incidents. Expedited hearings are especially important in cases
which rely on the uncorroborated evidence of children since these
cases depend solely on the integrity of the child’s evidence which is
vulnerable to long delays. It is therefore imperative that such cases
should have priority in listing,

Several measures have been proposed to aveid the need for
children to repeat the story of what happened to them. These include
joint interviews during investigation rather than separate interviews
by the various agencies invelved (police, social welfare and medical
personnel), the establishment of a specialised prosecution unit to
ensure the continuity of prosecution personnel, skilled in dealing
with children who have been sexually assaulted, and the recording of
the child’s statement (either by video or ,audio-tape). The real
benefit of recording the child’s statement, however, depends on the
admissibility of such recordings as evidence in court proceedings so
that the child’s involvement in court can be minimised.
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Measures to lessen the intimidatory nature of both the
court—room and court procedures include the presence in court of a
suppert person for the child, the use of child advocates to protect
the interests of the child, and physical modifications to the
court—room, such as the installation of one-way glass screens or
television monitors so that the child can give evidence without
having to confront the accused.

Children who are related to the alleged offender face additional
specific problems. Since the vast majority of defendants receive
bail, children who have been assaulted by a family member have little
protection under criminal law when the defendant returns home on bail
and the child may be subjected to considerable pressure from the
defendant to recant. The only means of protection generally available
to these children, lies in their removal from their home "to a place
of safety”, under child welfare legislation, an action which children
often understandably construe as punishment for their own role in the
abuse (Conte, 1984). Giving evidence in court is also particularly
difficult for children when the person they are required to testify
against is a member of their family or someone well-known to them who
is in a position of trust and authority (Summit, 1983).

One type of measure which aims to overcome some of the problems
for these children is the introduction of diversion procedures for
offenders. Diversion programs have been instituted in several
overseas jurisdictions (Bulkey & Davidson, 1981) and they have been
proposed in several states of Australia (Hewitt, 1986: Victorian
Child Sexual Assault Discussion Paper; Report of the New South Wales
Child Sexual Assault Task Force, 1985}, Entry to such schemes is
generally restricted to non-violent, first offenders who are related
to their victims, plead guilty, and agree to undertake a treatment
program.

The aim of such schemes is to encourage offenders to plead
guilty and enter a treatment program. As indicated earlier, a guilty
plea avoids the need for a trial and spares the victim the ordeal of
testifying in court. A guilty plea by the offender may alsc have the
advantage of indicating to the victim that the offender has accepted
responsibility for the assault(s), so alleviating the child victim’s
feelings of guilt about their own role in the behaviour (Burgess &
Holmstrom, 1978; MacDonald, 1971), and in the ensuing punishment for
the offender. 1In addition to the encouragement to offenders to plead
guilty, the other major advantages of such schemes are that they may
impose conditions on the offender’s behaviour to provide protection
for the victim and they provide an incentive for offenders to under-
take treatment. As Conte (1984) points out, "very few offenders
voluntarily enter treatment" (p. 565), and so the authority of the
criminal justice system may be required to enforce such
participation.
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The value of such participation, however, especially if it is
unwilling, will depend on the form of treatment and such a scheme will
require careful monitoring and evaluation. Diversion procedures have,
however, been criticised as constituting "a soft option" for
intrafamilial offenders which, it is argued; is tantamount to the
decriminalisation of their offences. Unfortunately, no information is
available from the present study on the conditions imposed with the
good behaviour bonds received by the 507 of intrafamilial offenders
who received non-custodial sentences, but it is likely that the
conditions and supervision associated with these bonds were less
onerous and provided less protection for the child victim than those
that would be imposed under a diversion and treatment program. There
has been a significant lack of facilities within the correctional
system for the treatment of this type of offender. Supervision by a
probation and parole officer is mnot, arguably, sufficient to ensure
that the offender observes the conditions of a bond. Researchers in
this field have noted that the child sexual assault offender is
particularly manipulative of correctional agencies (Finkelhor, 1983;
Summit, 1983). Diversion procedures have also been criticised for not
meeting the need for both offender and victim to know that the crime
has been punished (Mrazek & Kempe, 1981; Report of the New South Wales
Child Sexual Assault Task Force, 1985; Hewitt, 1986: Victorian Child
Sexual Assault Discussion Paper, 1986). The little information that is
available on children’s reactions to the punishment of the offender
and their preferred options for outcome, however, suggests that "many
victims and families want both treatment and punishment for the
offender" (Conte, 1984, p. 559).

In summary, a variety of measures have been proposed to ease the
problems of child victims who are involved in criminal proceedings.
Research will be required to evaluate the effect of the various
proposed changes, but in order to facilitate such research, more
accessible information on the way cases are processed through the
criminal justice system will be necessary. A data-base incorporating
such basic accessible information as the age and sex of victims is a
necessary first step. This would avoid the need for the full-scale
search of all sexual assault records that was required in this study
to locate cases involving child victims.
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ATPENDIX 1

ELEMENTS QOF THE OFFENCES AND SUBSECTIONS OF
THE CRIMES (SEXUAL ASSAULT) AMENDMENT ACT (1981)

Section 61B: Sexual assault category 1 — inflicting grievous
bodily harm with intent to have sexual intercourse

The elements of an offence under s.61B (1) are that the accused:—

(1) maliciously inflicted;
(2) sgrievous bodily harm upon another person;
(3) with intent to have sexual intercourse with that person.

The elements of an offence under s.61B (2) are that the accused:-
(1) maliciously infliected: 7
(2) grievous bodily harm upon another person;

(3) with intent to have sexual intercourse with a third
person who is present or nearby.

Section 61C: Sexual assault catepory 2 — inflicting grievous bodily

harm, etc., with intent to have sexual intercourse

The elements of an offence under s.61C (1) are that the accused:-—

(1) maliciously inflicted;
(2) actual bodily harm upon another person
OR
(2) threatened to inflict actual bodily harm upon ancother
person by means of an offensive weapon or instrument;
(3) with intent to have sexual intercourse with that person.

The elements of an offence under s.61C (2) are that the accused:—

(1) maliciously inflicted
OR '

(1) threatened to inflict;

(2} actual bodily harm upon another person;

{3) with intent to have sexual intercourse with a third
person.
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Section 61D: Sexual assault category 3 — sexual intercourse
without consent

The elements of an offence under s.61D (1) are that the accused:-—

{1) had sexual intercourse with another person;

(2) without that other person’s consent;

(3) knowing such other person did not consent to the sexual
intercourse.

Section 61E: Sexual assault category 4 — indecent assault and act of

indecency

The elements of an offence under s$.61E (1) are that the accused;:—

(1) assaulted the complainant, and

(2) without his or her consent;

(3) immediately before or after, or at the same time committed
an act of indecency;

(4) wupon the complainant or in his or her presence.

The elements of an offence under s.61E (2) are that the accused:-—

(1} committed an act of indecency;

(2) with or towards a person under 16;
OR

{1} incited a person under 1l6;

(2} to an act of indecency;

(3) with the accused or another person.

Section 67: Carnally knowing girl under 10

The elements of this crime are:—
(1) sexual intercourse of a girl;

(2) under ten years of age.

Section 68: Attempting or assaulting with
intent to carnally know girl under 10

The elements of this crime are:-

(1) that the accused attempted to have sexual intercourse
with the girl named;
AND

(2) that she was under 10 years of age.
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Section 71: Carnally knowing girl between 10 and 16

The elements of this crime are:—
(1} sexual intercourse with a girl,

(2} wunder the age of sixteen years but above the age of ten
years.

Section 72: Attempted carnal knowledpe girl under 16

The elements of this crime are:—

(1} that the accused attempted to have sexual intercourse with
the girl named;
AND

(2) that she was under sixteen years of age but over ten.

Section 72A: Carnal knowledge of idiot or imbecile

The elements of this crime are:-

(1) that the person named is an idiot or imbecile;

(2) that the accused knew this fact; and

{3) that the accused had carnal knowledge of her, or he
attempted to have such carnal knowledge.

Section 73: Carnal knowledge by teacher, parents, etc.

The elements of this crime are:—
(1) that the female named was the pupil, daughter or step—
daughter of the accused;
(2) that she was over ten and under seventeen; and
(3) that the accused had sexual intercourse with her.
Section 78A: Incest

Incest by male

The elements of this crime are:—

(1) sexual intercourse between son and mother, brother and
sister, father and daughter, or grand-father and
grand-daughter; :

(2) whether the relationship is of the half or the full blood
and whether or not it is traced through lawful wedlock.




Incest by female
The elements of this crime are:-—

(1) sexual intercourse between mother and son, sister and
brother, daughter and father, grand-daughter and
grand—-father (whether or not the relationship is of the
half or the full blood and whether or not it is traced
through lawful wedlock); and that

(2) the accused be over the age of sixteen at the time of the
offence.
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APPENDIX I

Main provisions of Crimes (Child Assault) Amendment Act (1586)

{4) Sections 61a-61c—

After the heading before section 62, insert:—

Rexuoal infercourse,

61a. (1) For the purposes of this section and sections 618, 61¢
and 61p, “sexual intercourse’” means—
(a) sexual connection occasioned by the penctration of the
vagina of any person or anus of any person by—
(1) any part of the body of another person; or
(i) an object manipulated by another person,
except where the penetration is carried out for proper
medical purposes;
{b) sexual connection occasioned by the introduction of any
part of the penis of a person into the mouth of another
person;

(¢} cunnilingus; or

(d) the continuation of sexual intercourse as defined in
paragraph (a), (b) or (c).

(2) For the purposes of sections 618, 61c and 61D, a person
shall not, by rcason only of age, be presumed incapable of having
sexual intercourse with another person or of having an intent to have
sexual intercourse with another person.

(3) Subsection {2) shall not be construed so as to affect the
operation of any law relating to the age at which a child can be
convicted of an offence. _ .

(4) The fact that a person is married to a pérson--

(a) upon whom an offence under section 618, Slc or 6Ip is
alleged to have been committed shall be no bar to the
firstmentioned person being convicted of the offence; or

(b) upon whom an offence under any of those sections is
alleged to have been attempted shall be no bar to the
firstmentioned person being convicted of the attempt.




J

Admissibility of evidence relaling fo sexual experience, &c.

40918, (1) In this section—

“prescribed sexual offence” has the same meaning as it has in scction
4058 (1),

“prescribed sexual offence proceedings” means proceedings in which
a person stands charged with a prescribed sexual offence,
whether the person stands charged with that offence alone or
together with any other offence (as an additional or alternative
count) and whether or not the person is liable, on the charge,
to be found guilty of any other offence;

“the accused person”, in relation to any proceedings, means the
person who stands, or any of the persons who stand. charged in
those proceedings with a prescribed sexual offence:

“the complainant”, in relation to any proceedings, means the person,
or any of the persons, upon whom a prescribed sexual offence
with which the accused person stands charged in those proceed-
ings is alleged to have been committed.

(2) In prescribed sexual offence proceedings, evidence
relating to the sexual reputation of the complainant is inadmiccihia

-
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(3) In prescribed sexual offence proceedings, evidence
which discloses or implies that the complainant has or may have had
sexual experience or a lack of sexual experience or has or may have
taken part or not taken part in any sexual activity is inadmissible
except—

(a) where it is evidence—

(i) of sexual experience or a lack of sexual experience
of, or sexual activity or a lack of sexual activity
taken part in by, the complainant at or about the
time of the commission of the alleged prescribed
sexual offence; and

(ii) of events which are alleged to form part of a con-
nected set of circumstances in which the alleged
prescribed sexual offence was committed;

(b) where it is evidence relating to a relationship which was
existing or recent at the time of the commission of the
alleged prescribed sexual offence, being a relationship
between the accused person and the complainaant;

{c) where—

(i) the accused person is alleged to have had sexual
intercourse, as defined in section 61A (1), with the
complainant and the accused person does not con-
cede the sexual intercourse so alleged; and

(ii) it is evidence relevant to whether the presence of
semen, pregnancy, disease or injury is attributable
to the sexual intercourse alleged to have been had
by the accused person;
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(5) In prescribed sexual offence procecedings, where the
Court or Justice is satisfied that—

(a) it has been disclosed or implied in the case for the prosccu-
tion against the accused person that the complainant has
or may have, during a specified period or without reference
to any period—

(i) had sexual experience, or a lack of sexual
experience, of a general or specified nature; or

(i1} taken part or not taken part in sexual activity of a
general or specified nature; and

(b) the accused person might be unfairly prejudiced if the
complainant could not be cross-examined by or on behaif
of the accused person in relation to the disclosure or
implication,

the complainant may be so cross-examined but only in relation to the
experience or activity of the nature (if any) so specified during the
period (if any) so specified.

(6) On the trial of a person, any question as to the
admissibility of evidence under subsection (2) or (3) or the right
to cross-examine under subsection (5) shall be decided by the Judge
in the absence of the jury. :

(7) Where a Court or Justice has decided that evidence
is admissible under subscction (3), the Court or Justice shall, before
the evidence is given, record or cause to be recorded in writing the
nature and scope of the evidence that is so admissible and the
reasons for that decision.

(8) Nothing in this scction authorises the admission of
evidence of a kind which was inadmissible immediately before the
commencement of this section,

Limitation on dock statements in certain sexual offence proceedings.

409c. (1) In prescribed sexual offence proceedings referred to in
section 4098, a person may not, in any statement made under section
405, make reference to a matter which would not, by virtue of
section 4098, be admissible if given on oath.

(2) Where a person has made reference, in a statement
made under section 405, to a matter which would not, by virtue of
section 4098, be admissible if given on oath, the Judge shall tell the
jury to disregard that matter.




Sexual assault calegory 1-—inflicting grievous bodily harm with infent
to have scxual intercourse,

6iB. (1) Any person who maliciously inflicts gricvous bodily harm
upon another person with intent to have sexual intercourse with the
other person shall be liable to penal servitude for 20 years.

(2) Any personi who maliciously inflicts grievous bodily harm
upon another person with intent to have sexual intercourse with a

third person who is present or nearby shall be liable to penal servitude
for 20 years.

Sexual assauit ca'tegnry 2—inflicting actual bodily harm, &c., with intent
to have sexual intercourse.

61c. (1) Any person who—

(2) maliciously inflicts actual bodily harm upon another per-
son; or

(b) threatens to inflict actual bodily harm upon another person
by means of an offensive weapon or instrument,

with intent to have sexual intercourse with the other person shall be
ltable to penal servitude for 12 years.

(2) Any person who—

(a) maliciously inflicts actual bodily harm upon another person;
or

(b) threatens to inflict actual bodily harm upeon another person,

with intent to have sexual intercourse with a third person who is
present or nearby shall be liable to penal servitude for 12 years.

Sexual assault category 3—sexual intercourse without consent.

61p. (1) Any person who has sexual intercourse with another
person without the consent of the other person and who knows that
the other person does not consent to the sexual intercourse shall be
liable to penal servitude for 7 years or, if the other person is under
the age of 16 years, to penal servitude for 10 years.

(2) For the purposes cof subsection (1), a person who has
sexugl intercourse with another person without the consent of the
other person and who is reckless as to whether the other person
consents to the sexual intercourse shall be deemed to know that the
other person does not consent to the sexual intercourse.

(3} For the purposes of subsection (1) and without limiting

the grounds upon which it may be established that consent to sexual
intercourse is vitiated—

(a) a person who consents to sexual intercourse with another
person—

(i) under a mistaken belief as to the identity of the
other person; or

(1i) under a mistaken belief that the other person s
married to the person,
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(d) where it is evidence relevant to whether—

(i) at the time of the commission of the alleged
prescribed sexual offence, there was present in the
compiainant a disease which, at any relevant time,
was absent in the accused person; or

(ii) at any relevant time, there was abscnt 1 the com-
plainant a disease which, at the time of thc com-
mission of the alleged prescribed sexual offence,
was present in the accused person;

(e) where it is evidence relevant to whether the allegation that
the prescribed sexual offence was committed by the
accused person was first made following a realisation or
discovery of the presence of pregnancy or discase in the
complainant (being a realisation or discovery which took
place after the commission of the alleged prescribed sexual
offence); or

(fy where it is evidence given by the complainant in cross-
examination by or on behalf of the accused person, being
evidence given in answer to a question which may, pursuant
to subsection (5), be asked,

and its probative value outweighs any distress, humiliation or
embarrassment which thc complainant might suffer as a result of its
admission.

© (4) In prescribed sexual offence proceedings, a witness
shall not be-asked— -

(a) to give evidence which is inadmissible under subsection
(2) or (3); or :

{b) by or on behalf of the accused person, to give evidence
which is or may be admissible under subsection (3) unless
the Court or Justice has previously decided that the
evidence would, if given, be admissible.
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APPENDIX 1II

Coding sheet for each defcndant-complainant pair

CHILD SEXUAL ASSAULT STUDY

INCIDENT TYPE

{Incident = relative to particular set of circurstances

One victim, one offender = 11

One Victim, two offenders = 12 l |
Two victims, one offender = 21 etc
INCIDENT NUMBER [ {

QOURT HEARTNG NUMBER

(1f cases arising out of 2 or more particular sets)
(of circumstances are heard at same court hearing )
{sare nurber )

SEXUAL ASSAULT TYPE

(Pertaining to this viectim - offender pair)

Single sexual assault incident 1
Multiple sexual assault incident = 2

YICTIM ID

lst victim =1

2nd Victim = 2 etc
SUSPECT 1D

1st suspect =1
2rd suspect = 2 etc

DISTINCT VICTIM FLAG

Code ist form only = 1

DISTINCT SUSPECT FLAG

Code 1st form only = 1

DISTINCT VICTIM NUMBER

Toe 100

DISTINCT SUSPECT NMEBER

To 100
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10

11

12

13

14

15

16

17

18

COMITTAL

Date of Comittal Outcare

Court

Magistrate

Did victim give evidence

1. Yes 2. No 9. D/K

Was the victim cross examined

1. Yes 2. MNNo 9, DJ/K

Was the accused on bail at the start of the
proceedings?

1. On bail - unconditional

2. On bail - conditional

3. Granted bail - conditional but conditions
not met

4. In custcedy

5. Bail dispensed with

9, D/K

SENTENCE MATTERS

Date of sentence

Court
{state whether Local, District, Supreme )

Judge

Magistrate

Was victim called as witness?

1. Yes 2. No 9. D/K

Did she recount circumstances of offence

1. Yes 2. No 9. D/K

Was the accused on bail at the start of the
proceedings?

1. ©On bail - vnconditional

2. On bail - conditicnal

3. On bail - conditional/conditions not met
4. In custody

5. Bail dispensed with

9. D/K
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19

22

23

24

25

26

27

28

29.

30

31

32

TRLAL

Date trial coammenced

Date of trial outcome/verdict

Date of sentence

Court
({State whether Local, District, Supreme)

Judge

Magistrate

Did victim give evidence?

1. Yes 2. Mo 9. D/K

Was victim cross examined?
1. Yes 2. HNo 9. D/K

Was the accused on bail at the start of
proceedings

1. On bail - unconditional
2. On bail - conditional

3. Granted bail cornditional but corxditions not met
4, In custody

5. Bail dispensed with

9. D/K

VICTIM INFORMATION

Narre

Sex. 1. Male 2. Female

Age at date of offence

SUSPECT INFORMATION

Name

Sex. 1, Male 2. Female

Date of birth
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33

34

35

36

37

-~ 4 -
Marital status
1. Single 2. Married
3. Widowed 4, Divorced
5. Permanently separated 6. Defacto
9

Not known

OFFENCE TNFORMATION

Date of cffence

Relationship between bictim and suspect

01
02
03
04

06
07

Spouse

Estranged spouse
Lover

Estranged lover

Friend/acquaintance

Acquaintance - met only day/night of offence
Prostitute

Neighbour

No relaticnship - a stranger

Hitchhiker - victim locoking for a lift and picked
up by a stranger.

Victim accepted lift offered by a stranger
Victim accepted lift offered by a friend/acgquaintance
Work associate

Student assailed by a teacher

De facto spouse

De facto estranged spouse

Biolegical father/adoptive father
Stepfather

De facto father/mother's de facto spouse
Mother's estranged de facto spouse
Grandfather

Uncle (including great uncie etc)
Brother

Brother-in-law (including by de factc relaticnship)
Cousin

Offender - baby sitter of victim

Not Known

OTHER PLEASE SPECIFY (including combinations)

Date of arrest

Was physical injury inflicted on victim?

1 No
2  G.B.H,
3  A.B.H,
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38

_5-

Nature of most serious physical injury:

01

02

03

o4

05

06

07

08

10

11

12

13

99

39 Did head sentence/non parcle period take into account charges

Death

Attempted strangulation

Attenpted suffociation

Fractures requiring hospitalisation

Cuts, gashes, stabs requiring hospitalisation
04 and 05 above

Fractures

Cuts /gashes/stabs/teras/bites/burns

Shock requiring medical attention

Other conditions requiring medical attention
may inciude bruises (NB where narrative includes
punches/hits to face/head ocode 11)

Bruises, abrasions, scratches, soreness to anal/
genital area (includes punches other than to
face/head).

None apparant

Not known

relating to non sexual offences

1 HNo
2 Yes - non sexual offences also

relating to the sexual assault complaint

3  Yes - non sexual offences relating to a
camplainant other than the sexual assault

complainant,
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APPENDIX IV

Age of defendant by defendant—complainant relationship
(No. of distinct defendants = 183)

Relationship

Family Family Authority Friend/

member friend figure acquaintance Stranger
Age (years) No. Z No. Z No. % No. b4 No. Z
Under 18.. 1 2.1 2 11.8 1 5.8 5 6.1 2 6.9
18-19..... 3 6.3 1 5.8 1 5.8 i3 15.9 4 13.8
20-24..... 4 8.3 2 11.8 3 17.7 i9 23.2 8 27.6
25-29..... 5 10.4 4 23.6 3 i7.7 10 12.2 2 6.9
30-34..... 9 18.7 2 11.8 3 17.7 3 3.6 5 17.3
35-359..... 1z 25.0 2 11.8 - - 4 .9 1 3.4
§0-49,.... 10 20.8 2 11.8 3 17.7 15 18.3 3 10.3
50-59..... 3 6.3 1 5.8 2 11.8 8 9.8 2 6.9
60+....... 1 2.1 - - 1 5.8 3 3.6 - -
Unknown. . . - - 1 5.8 - - 2 2.4 2 6.9
TOTAL 48 100.0 17 100.0 17 100.0 82 100.0 29 100.0
MEAN 35.3 30.7 34.6 31.4 28.6
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APPENDIX V

Sex of complainant by defendant-complainant relationship
(No. of distinct complainants = 223)

Male Female Total
Relationship No. z No. z No.
Family member.......... 6 11.8 45 88.2 51
Family friend.......... 5 22.7 17 77.3 22
Authority figure....... 17 63.0 10 27.0 27
Boyfriend.............. 1 20.0 4 80.0 5
Friend/acquaintance.... 25 28.7 62 71.3 87
Stranger............... 16 51.6 15 48. 4 31
TOTAL 70 31.4 153 68.6 223

APPENDIX VI

Age of complainant by defendant-complainant relationship
(No. of distinct complainants = 223)

Relationship
Family Family Authority Friend/
member friend figure acquaintance Stranger
Age of -
complainant
(years) No. z No. b4 No. z No. Z No. z
0 -4, 4 7.8 3 13.6 1 3.7 8 9.2 1 3.2
5-9.... 10 19.6 10 45.5 5 18.5 12 13.8 16 51.6
10 - 13... 24 47.1 9 40.9 12 44,4 9 33.3 8 25.8
14 - 15... 9 17.6 - - 7 25.9 20 23.0 1 3.2
16 - 17... 4 7.8 - - 2 7.4 18 20.7 5 16.1
TOTAL 51 100.0 22 100.0 27 100.0 87 100.0 31 100.0
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APPENDIX VII

Principal offence at arrest by defendant—complainant relationship
(N = 235 defendant—complainant pairs)

Relationship
Family  Family  Authority Friend/ Stranger

Offence membher friend figure acquaintance
Pre-1981 lepislation
Rape (5.63} ............ 9
Attempt rape (s.65)..... 1
Indecent assault on
female (s5.76, s.76A)

under 16 years...... 10 & 1 12

16 years & over..... 2 1
Buggery (s.79, s.80).., 3 2 2
Indecent assault on
male (s.81, 81A, 81B)... 2 3 9 10
Post—-1981 amendments
Category 2 (s.61C)..... 4 1 3
Category 3 (s.61D)

under 16 years..,.,. 3 3 3

16 years over.... 10
Category 4 (s.81E)

under 16 years..... 14 11 12 28

16 years over..,. 1 1 1
Other offences
Carnal knowledge by
father/step-father etc.
(s.73,5.74,78A,78B).... 8
Carnal knowledge of
girl under 10 (s.67,
attempt s.68).......... 1
Carnal knowledge of
girl over 10 (s.71).... 6 1 13
TOTAL 52 23 27 93
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APPENDIX VIII m
Number of proceeding and non-proceeding cases
by defendant—complainant relationship n
(N = 235 defendant—complainant pairs) ‘
Proceed Not Proceed Total n
Relationship No. z No. Z No. -
Family member.............. 48 gz2.3} 4 7.7} 52 _
Family friend.............. 23 100.0%}* 0 0.0}* 23
Authority figure........... 25 92.6} 2 7.43 27 _
Boyfriend.................. 4 80.0 1 20.0 5 3
Friend/acquaintance........ 76 81.71} 17 18.3} 93
] ob =% 11=1=3 31 88.61% 4 11.4}# 35 m
TOTAL 207 88.1 28 11.9 235 n
* Two-by—twoe chi—square = 6.07, d.f. = 1, p < .05. “
APPENDIX 1IX 'lgl.'
Number of proceeding and non-proceeding cases o
by age of complainant -
(N = 235 defendant-complainant pairs) m
Proceed Not Proceed Total m
Age of complainant No. Z No. Z Na, m
0 — 4 years .....vviuueinn, 14 82.4 3 17.6 i7 “
5 — 9 YEATS v1uvennnnrana., 52 94,5 3 5.5 55 '
10 — 13 years ......... e 79 94.0 3 6.0 84
14 — 15 years ...veinnnnn. 32 36.13%* 9 21.9}* 41 m
16 — 17 years ...ovveevn... 30 78.9} 8 21.1} 38 '
TOTAL 207 89.1 28 11.9 235 I '
* Chi-square (using 5 age-group categories) = 12.52, d.f. = 4, "
p < .02,
" = 10.46, d.f,

Chi—sguare (using 2 age—group categories)
p < .01.
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APPENDIX X

Principal charge in trial cases by outcome
(N = 34 defendant-complainant pairs)

Offence Convicted Acquitted

Pre—1981 legislation

Rape (s.63) .. ... iiireiiinennnnan 3 4 S
Attempt rape (s$.65) ...t inincrnn 2 0 -i:

Indecent assault on

female (s5.76, s.764A) ‘ ;
Under 16 years............... 4 (2)* 2 ;
16 years & OVer........cvvve.n 1 0

Buggery (5.79, 8.80)....c0uvinnn 2 0

Indecent assault on

male (s.81, 8.81A, s.81B)..uuu.... 0 3

Post—1981 amendments l

Category 3 {(s.61D) ?_l
under 16 years.....ieeneran.n 0 (1l)* !
16 yEars & OVeL..euevuunwnnn. o 4 %

Category 4 (s.61E)
under 16 years....ieeeeenannn 1 1 ’

Other offences |

I

Carnal knowledge of

girl under 10 (s.67,

attempt s5.68) .. ... .. it e 1 0

Carnal knowledge of - E

girl over 10 (8.71) . vurnvrnenenns 2 (L)* 0 :

TOTAL 16 (4)* 14

* Fi%ures in parentheses refer to cases in which the
de

endant was found not guilty of the principal offence,
but was convicted of a lesser offence.
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APPENDIX XI

Trial matters resulting in conviction and acquittal
by defendant-complainant relationship
= 34 defendant—complainant pairs})

(N

Convicted Acquitted Total
Relationship No. £ No. F4 No.
Family member....cciveuuss 4 100.0 0 0.0 4
Family friend.............. 3 75.0 1 25.0 &
Friend/acquaintance........ 10 50.0 10 50.0 20
SEranger. ..o it iieiiianan 3 50.0 3 50.0 6
TOTAL 20 58.8 14 41.2 34
APPENDIX XII
Outcome on principal offence and conviction rate
by defendant-complainant relationship
(N = 235 defendant-complainant pairs)
Not Conviction
Convicted Acguitted proceed Total rate
Relationship {No.) (Neo.) (No.) {No.} ()
Family member........ 48 0 4 52 92.3
Family friend........ 22 1 0 23 ©95.7
Authority figure..... 25 0 2 27 92.6
Boyfriend..... e 4 0 1 5 80.0
Friend/acquaintance., 66 10 17 93 71.0
Stranger ...... e 28 3 4 33 80.0
TOTAL 193 14 28 235 82.1
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APPENDIX XIII

Type of sentence (custodial and non-custodial)
by plea and nature of the offence
(N = 193 victim—cffender pairs)

Guilty pleas

Guilty wverdict

Non- Non-—
Offence Custodial Custodial Custodial Custodial
Pre-1981 legislation
Rape (8.63)...c.vvn o 0 0 3
Attempt rape (s.65)...... 0 0 0 2
Indecent assault on
female (5.76, s.764A)
under 16 vears........ 10 2 3 2
16 years OVEL . v vvv e 0 i c 1
Buggery (s5.79, s.80).... 3 2 0 2
Indecent assault on
male {s.81, 8lA, BlB).... 17 9 0 0
Post—1981 amendments
Category 2 (s.61C)....... 3 6 0 0
Category 3 (s.61D)
under 16 VEALS...s.v.. 2 6 0 1
16 years & aver....... 2 7 0 0]
Category 4 (s.61E)
under 16 years........ 63 12 0 1
16 years & Over....... 1 1 G ¢
Other offences
Carnal knowledge by
father/step-father etc.
(8.73,8.74,78A,78B)...... 3 5 0 0
Carnal knowledge of
girl under 10 {s.67, i
attempt 5.68)............ o 1 0 1
Carnal knowledge of
girl over 10 (s.71)...... 11 4 2 1
TOTAL 115 58 5 15
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APPENDIX XIV

Time intervals hetween stages of prosecution _
TABLE 1
Time between charge and offence _
| |
Time No. z Cum % _
Less than 1 week ..........c..... g2 54.8 54.8 i
1 -2 weeks ... i iiiiiiiiine 8 4.8 39.6 _
2 — b oweeks .. e, 12 7.1 66.7
1 — 3 months ot itievenennnnss 11 6.5 73.2
3 —6months ........cvia., 8 4.8 78.0 _
6 ~ 12 MONENS &+ vvrin v rnenesenn 2 1.2 79.2 )
2 = 3 YEATS sttt 4 2.4 81.6
3 = 4 YEATS .uuiiniiiiiii e 14 8.3 89.9 n
4 = 5 FEATS it renrancncnannean, 17 10.1 100.0 '
TOTAL 168% 100.0 ' 100.0 I o
MEAN 37.2 weeks ) o
* 67 cases unknown. ‘
TABLE 2 ‘
Time between charge and committzsl m
Time No. Z Cum 7 m
Less than 1 week.......covvuen.. 8 3.4 3.4 m
1 — 2 WeeKS vttt it 10 4.3 7.7 il
2 = 4 weekS L e 48 20.4 z28.1 ‘
1 = 2 MONthS ©'vvvrssreranannns, ) 66 28.1 56.2 “
2~ 3 months ...t } 32 13.86 69.8 :
3 - 4 months .ot e } 15 6.4 - 76.2
b = 5 MONERS wuevnrnarannnnrrs, ) 22 9.4 85.6 “
S — 6 MONENS Lt e e } 12 5.1 90.7 i
6 — 12 months .o vniirn i inenenn 14 5.9 86.6
1 - 2 years ....... e s 8 3.4 100.0 “
TOTAL 235 100.0 160.0 “
MEAN 11.9 weeks “
o K




ATPPENDIX X1V (continued)

TABLE 3
Time between committal and sentence for cases
committed directly for sentence following guilty plea

No. z Cum Z
Less than 1 week.........0' ..., 5 3.2 3.2
1 - 2 weeks ..vinii i 2 1.3 4.5
2 — & weeks ... 10 6.5 11.0
1 - 2months ...t in e innnnn. } 23 14.8 25.8
2 = 3months ..., .. } 20 12.9 38.7
3~ 4months ........... e 3 18 11.6 50.3 :
4 — 5 months .......000uuruuenn, } 13 8.4 58.7
5 = 6 MONtHS v vvvevsrnnernnnin } 24 15.5 74.2 ;
6 — 12 months .........00u... 35 22.6 96.8
1 - 2 Years .uuveinniinnnnennnn. 4 2.6 99.4
More than 2 years .............. 1 D.6 106.0
TOTAL 155 100.0 100.0
MEAN 18.3 weeks

TABLE &
Time between committal and trial for cases
committed for trial

No. Z Cum %
Less than 1 week ,..oveevrnnnnn.. 0 0.0 0.0
1 = 2 weeks o ininnenn, 0 0.0 0.0
2 - b weeks ..., 1 1.9 1.9
1 - 3months .o, 2 3.9 B 5.8
3 -6 months ..,......... e 16 30.8 36.6
6 = 12 months ..., u'senn.... 18 34.6 71.2
1 -2 years .. ..ovuun.... Ceee e 15 28.8 100.0
TOTAL 52 100.0 100.0
MEAN 40.2 weeks
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APPENDIX XIV (continned)

TABLE 35
Time between trial and sentence

No. 4 Cum %
Less than 1 week ....v0viivnnnn.. 16 47.0 47.0
1 — 2 weeks ..ttt e e 3 8.8 55.8
2 = 4 weekS ... i 4 11.8 67.6
1 — 3 months ..eeiiir i ronnnes ] 26.5 94.1
3 - 6 months .. rs i i e, 2 3.9 100G.0
TOTAL 34 100.0 100.0
MEAN 3.2 weeks
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APPENDIX XV
Bail conditions for distinct defendants

TABLE 1

Bail conditions for distinct defendants
at start of sentence hearing for sentence matters

Bail No. 4

Unconditional bail....... i ininineinnnns . 59 47.2
Conditional bail...... ..ottt rnnnnnennens 36 28.8
Bail dispensed with.......... . ... 4 3.2
L o o - o T 18 la.d
In psychiatric institution........... . ivvuu... 1 0.8
J Lo R T T o) 2 o . 7 5.6
TOTAL 125 100.0

TABLE 2
Bail conditions for distinct defendants
at start of trial

Bail No. Z

Unconditional bail..vue e e e eeeensneennenasass 15 33.3
Conditional bail.....ew e e eereesnns e e 21 - 46,7
Bail dispensed with..... et e 0 0.0
In custody............. et et eece e 7 15.6
Not known........ et a4t e e i et 2 4.4
TOTAL 45 100.0
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